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(i) 
STATEMENT OF QUESTIONS PRESENTED 

The questions presented by this appeal are: 

First, did the lower Court err in denying appellants' mation to compel 
answers to discovery questions which related to the existence| of and amount 
of defendant-appellee's insurance coverage? 

Second, did the trial Court err in refusing to instruct the jury on the 
principles of the "last clear chance" doctrine ? 

Third, did the trial Court commit reversible error in refusing to 
caution the jury to weigh the circumstances under which the f¢male plain- 
tiff-appellant gave an oral statement to the police, particularly her confused 
condition and serious physical injuries, to determine whether |or not the 
statement was given voluntarily and while she was in full possession of 
her faculties ? 

Fourth, did the trial Court commit reversible error in permitting 
a police officer, who was not an eyewitness, to testify in which direction 
the pedestrian was walking and to testify further about other portions of 
his police report, concerning facts of which he had no knowledge but were 


told him by the defendant? 


Fifth, after the jury retired to deliberate and then returned for 


further information and instructions, were the Court's instructions, 
statements and ruling so erroneous, confusing, or coercive ag to require 


a reversal of the jury's verdict? 


(ii) 


Sixth, after the jury returned to announce that it found for defendant 


against the female plaintiff, but for the male plaintiff against the defendant, 
did the Court commit reversible error first in instructing the jury that its 
verdict must be either for both plaintiffs or against both plaintiffs, and 
secondly, in denying plaintiffs' motion for a mistrial made at this stage 


of the proceedings ? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment in a negligence action|in favor 
of Defendant entered on a jury verdict by the United States District Court 
for the District of Columbia. The jurisdiction of this Court is| conferred 


by 28 U.S.C. Section 1291. The jurisdiction of the Court below was based 


on D. C. Code 11-306. 


STATEMENT OF FACTS 

Appellant, Mary Conlon, suffered substantial injuries and damages 
(two badly fractured legs, unconsciousness, lengthy hospitalizations and 
over a year loss'of employment) when she was struck by an automobile 
owned and operated by appellee herein, Cicero Tennant. Mrs. Conlon 
was a pedestrian at the time. The accident occurred at or near the inter- 
section of Georgia Avenue and Rittenhouse Street, Northwest, Washington, 
D.C. Appellant, Bernard Conlon, husband of Mary Conlon, sued for 
medical expenses incurred, and for loss of services, society and con- 
sortium (J.A. 1). Mr. and Mrs. Conlon were the plaintiffs below; Mr. 
Tennant was the defendant, Appellants' brief will refer to the parties in 
this manner. 

Mrs. Conlon's version of the accident was essentially this: She 
was crossing Georgia Avenue at Rittenhouse Street, going east on Ritten- 
house in the marked crosswalk, with the traffic light favoring her, when 
the traffic light changed; that since a streetcarto herrightand going north- 


bound had started up at the change of lights and would interfere with her 


crossing, she realized she could not cross Georgia Avenue in safety; 


that she was then approximately at the center of the southbound tracks; 
that she turned around to go to the nearest streetcar platform behind her; 
that when she turned in her attempt to reach this streetcar platform; she 
looked up Georgia Avenue to the north (which was then to her right) and 
saw nothing within her glance along the streetcar platform lane (J. A. 27, 


30, 31, 52). Mrs. Conlon testified that she started back to the platform 


3 
and did not look up Georgia Avenue again; that she had taken 


eight steps back towards the platform and that ''three or four 


seven or 


or five"' 


second elapsed, when she was struck by the defendant's automobile (J. A. 28). 


She testified that she did not reach the platform, that she did 


not fall off 


the platform, and, indeed, that she was never on the platform (J. A. 28, 29). 


She further indicated that she did not see the automobile driv 


defendant at any time prior to the impact (J. A. 27,28, 31). 


en by the 


The version of the accident given by the defendant was in large 


measure directly opposed to that of Mrs. Conlon. He stated 


that he had 


come into Washington from Hagerstown, Maryland to visit a friend at 


Providence Hospital; that he held a Virginia operator's permit and drove 


a Virginia vehicle; and that he was a stranger in the area of the accident; 


and that he had never been on Georgia Avenue before (J. A. 54 


» 55,56), He 


testified that he had been looking for the direction to Providence Hospital 


and had earlier stopped at a gas station in Silver Spring to ob 
information; that he was informed there to look for and make 


on Missouri Avenue in order to go to the Hospital (J. A. 56, 57 


tain this 
a left turn 


). Mr, 


Tennant stated that while coming south on Georgia Avenue from Silver 


Spring toward Missouri Avenue, he drove to the right side of 
car loading platforms all the way down Georgia Avenue, until 
a point approximately two blocks from the accident, at which 
actually drove directly on the streetcar tracks rather than in 


lane (J. A. 57, 58). 


the street- 
he reached 
time he 


the right 


He stated in his testimony at trial that he observed 


Mrs. Conlon standing on the platform as he approached it and that there 
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were about ten other persons on it at the time, but that Mrs. Conlon seemed 
away from or set apart from the others (J. A. 59). A police officer testified, 
however, that Mr. Tennant told him a few hours after the accident that 
Mrs. Conlon was the only person on the platform (J. A. 70). 

Mr, Tennant testified at trial that his speed was 15 to 20 miles per 
hour just before the accident or, more specifically, 15 or 16 miles per hour 
(J. A. 60,61). He told the police officer at the scene of the accident, how- 
ever, that his speed just prior to impact was 10 to 15 miles per hour (J. A. 
179,180). 

Mr. Tennant testified that about 50 yards before the intersection he 
noticed that the traffic light facing him was red and he began to slow down, 
checked his speedometer, ascertained that he was going about 15, 16 or 
17 miles per hour, continued to slow down, and when the light changed to 
green he proceeded down the platform about 15 or 16 miles per hour (J. A. 
60,61). He stated that just before he reached the platform, he looked at 
the light, then the street sign to see if it were Missouri Avenue, and then 
at the people on the platform (J. A. 62, 63). 


Mr. Tennant stated at trial that the last time he saw Mrs. Conlon, 


he was approximately 35 to 40 feet away from her (J. A. 91). Mr. Zinn, 


the police officer, testified that Mr. Tennant told him at the scene of the 
accident that he was about 55 to 60 feet away when he last observed Mrs. 
Conlon (J. A. 179). 

At trial Mr. Tennant testified that he did not actually observe Mrs. 


Conlon step off the streetcar platform; that he did not know if she took a 
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step backward or forward; and that the next thing he knew he jsaw a blur 


and felt an impact (J. A. 63,64), At another point, he testified that when 


he was approaching the changed light he was apprehensive at first that 
Mrs. Conlon might step off the platform (J. A. 87); yet he did mot sound 
his horn or apply his brakes (J. A. 74), but instead speeded up (J. A. 74, 87). 
His written statement to other police some two hours later was 
different from his statement in Court and to Officer Zinn at the scene. 
In it, Mr. Tennant stated not only that Mrs. Conlon was the sole person 
on the platform, but that he actually saw her step off the platform and 
turned his car to avoid her (J. A. 70,71). At his deposition he stated the 
facts in another fashion: he did not actually see Mrs. Conlon come off 
the streetcar platform (J. A. 89) but was instead surmising what she may 
have done (J, A. 89). . 
There were no eyewitnesses to the accident. The testimony of the 
remaining witnesses was based on expert opinion or on statements made 
by either the plaintiff or the defendant to those witnesses. 
Dr. Sanford Eisenberg, who treated Mrs. Conlon from the date of 
the accident, testified that based upon his examination of the injuries sus- 
tained by the plaintiff, he was of the opinion that the force causing the 
plaintiff's injuries came from her right side (J. A. 78). This) opinion, of 
course, is consistent with the plaintiff's version but opposes the defendant's 
contention that Mrs. Conlon apparently stepped off or fell off| the platform. 
The police office who came to the scene of the accident was Officer 


Robert Zinn, As indicated, he testified that Mr. Tennant told him that he 
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last saw Mrs. Conlon some 55 to 60 feet away, and that just prior to the 
accident he (Tennant) was traveling at from 10 to 15 miles per hour 
(J. A. 179,180). He also stated that Mr. Tennant told him that the point 
of impact with Mrs. Conlon was 2 feet east of the east end of the platform 
and approximately 8 feet of the crosswalk line (J.A.179). Mr. Tennant 
told the officer he saw Mrs. Conlon turn around but,did not think she would 
step off, nor did he say he actually saw her do so (J. A.180). The officer 
testified that the defendant stated that he applied his brakes after the 
impact and that his vehicle came to rest some 48 feet beyond what Mr. 
Tennant believed to be the point of impact (J. A. 178,181). 

Mr. Zinn also testified to the circumstances surrounding an oral 
statement made to him by Mrs. Conlon. According to the officer's notes 
Mrs. Conlon "did not know if she was on the platform and lost her balance, 
or was heading for the platform." (J.A.190). Mr. Zinn testified that at 
the time he spoke to Mrs. Conlon "she was very confused as to what 


happened. "" (J. A! 190). At the time she spoke to Officer Zinn shortly after 


the accident she had been under sedation for her injuries, (J. A. 28). 


Mr. Ostrom was an expert witness who testified about stopping 
distances. He stated that exclusive of reaction time a vehicle could stop, 
if required to do so under the road conditions in this case, within 5 feet 
at 10 miles per hour, within 11 feet at 15 miles per hour and 19 feet at 
20 miles per hour; that including reaction time total stopping time upon 
observing danger ("emergency conditions") is within 15 feet at 10 miles 


per hour, 27-1/2 feet at 15 miles per hour and 41 feet at 20 miles per 
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hour (J,A.110,111). Mr. Ostrom referred to this as "emergency braking" 
distance and defined this term to mean the kind of braking that "leaves a 
skid mark", a braking which is not normal braking such as a person ap- 
proaching a red light.’ (J. A. 111,112,113). 

The Court instructed the jury at the conclusion of the case, having 
denied a last clear chance instruction submitted by plaintiffs and denying 
certain other instructions forming the points on appeal, The jury ultimately 
found for the defendant against both plaintiffs. When the jury first returned 


to announce its verdict, it found against the female plaintiff but for the male 


plaintiff; thereupon, the Court required the jury to retire al find for or 
le 


against both plaintiffs. A motion for a new trial was timely filed and was 


denied on March 8, 1960. The notice of appeal was filed on April 6, 1960. 


STATEMENT OF POINTS 

1, The lower Court erred in denying plaintiff's motion to compel 
answers to questions on deposition which sought to discover the existence of 
and amount of defendant's liability insurance coverage. 

2, The trial Court erred in refusing to instruct the jury on the 
principles of the "last clear chance" doctrine. 

3, The trial Court erred in refusing plaintiff's proposed in- 
structions seeking to caution the jury to weigh the circumstances under 
which the female plaintiff rendered a statement to the police and particularly 
to consider her confused condition and serious physical injuries at the time 


the statement was given. 
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4, The trial Court erred in permitting a police officer to testify 
about matters of which he had no personal knowledge relating to where the 
pedestrian was walkingand where he placed the point of impact, 

5. The Court erred in instructing the jury, after it returned 
from the jury room, on the issue of contributory negligence without instruct- 
ing that such negligence must be a proximate cause of the plaintiff's injuries 
if itis to bar het recovery; and in repeating incomplete instructions. 


6. The Court erred in failing to permit the jury or instruct the 


jury that it might have found for the male plaintiff and still against the 


female plaintiff. 


SUMMARY OF ARGUMENT 

This appeal involves questions concerning error committed by the 
lower Court arising out of an action instituted by the appellants, Mary 
Conlon and Bernard Conlon, husband and wife, for injuries suffered by the 
female plaintiff,, Mary Conlon, as a result of an accident in which she was 
struck by a vehicle owned and operated by the appellee, Cicero Tennant. 

Appellants contend that the lower Court erred in denying plaintiffs' 
motion to compel certain answers to questions taken by deposition, which 
related to the existence in the amount of defendants insurance coverage; 
that the trial Court committed a reversible error in failing to instruct the 
jury on the doctrine of "last clear chance"; that the trial Court committed 
reversible error in failing to caution the jury with respect to an oral state- 


ment given by her to the police shortly after this accident when she was 


> Se, 
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seriously injured, confused and under sedation; that the trial] Court erred 


in permitting inadmissible testimony of a police officer; that 


the trial 


Court erred in instructing the jury when it turned over further information 


after first deliberating, its error consisting in repeating a form instruction 


out of context and without a full statement of the applicable instruction re- 


quested; and that the trial Court committed reversible error 


the jury to return the verdict for or against both plaintiffs in 


in compelling 


this case. 


THE LOWER COURT SHOULD HAVE GRANTED 
PLAINTIFFS! MOTION TO COMPEL ANSWERS 
TO QUESTIONS RELATING TO DEFENDANT'S 

INSURANCE LIABILITY COVERAGE 

The lower Court denied plaintiffs' motion to compel answers to 
questions asked at defendant's deposition concerning the amount of 
liability insurance held by the defendant at the time of the accident. 

It does not appear that this question has previously been decided 
in the District of Columbia. The issue, however, is one of signifi- 
cance, particularly because of the geometrical increase of automobile 
litigation. 

An examination of the authorities makes it quite clear that the 
courts are sharply split on this question. Some courts have already 
denied the right'to obtain information as to the policy limits of the 
defendant's automobile insurance policy in the course of discovery 
proceedings. See Jeppesen v. Swanson, 243 Minn. 547, 68 N.W. 2d 


649 (1955); McNelley v. Perry, 18 F.R.D. 360 (E. D, Tenn. 1955); State 


v. Second Judicial District Court, 69 Nev. 196, 245 P. 2d 999 (1952). 


Other courts have suggested that such questions are entirely 


appropriate to discovery proceedings, and have required the defendant 
to disclose policy limits of his automobile liability insurance. See 


Superior Ins. Co. v. Superior Court, 37 Cal, 2d 749, 235 P. 2d 833 (1951); 
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People v. Fisher, 12 Ill, 2d 231, 145 N, E. 2d 588 (1957); Maddox v, 


Grauman, 265 S, W.2d 939 (Ky. 1954); Orgel v. McCurdy, 8/F.R.D. 


585 (S.D. N. Y. 1948); Villars v. City of Portsmouth, 100 N.|H, 453, 


129 A. 2d 914 (1957); Lucas v. District Court of Pueblo City| (Colo. ), 
345 P, 2d 1064, 

Apart from the reasons stated in those cases which have con- 
sidered this issue, the appellants suggest that it is particularly appro- 
priate to adopt a rule permitting such discovery in the District of 
Columbia because of an addition to the local District Court Rules. 

Rule 11 (1) of the Rules for the United States District Court for 
the District of Columbia provides as follows: 

"All jury cases which have been pre-tried but which have 

not as yet appeared on the daily assignment, may be 
assigned to a judge for the purpose of discussing the 
question of settlement if counsel for all parties agree 
to the negotiation conference, provided, however, that 
said conference shall not interfere with the trial date 
of the case. Should any such case be reached for trial 
before said negotiation conference is held, such con- 
ference shall be expedited so as not to interfere with 
the trial of the case," 

This rule is as much a part of our local procedure as is pre- 
trial practice itself. At pre-trial, settlement discussions are also 
encouraged, Appellants suggest that in order for this rule to be made 
effective, a plaintiff must frequently know the policy limits of insurance 
in order to carry on a meaningful and worthwhile negotiation for settle- 
ment, 


Therefore, appellants submit that under a broad interpretation 


of discovery proceedings and in the light of their implementation under 
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the local rules for the District of Columbia, the plaintiffs should have 
been permitted to ascertain the policy limits of defendant's liability 


insurance at the time of the accident. 


IL THE TRIAL COURT ERRED IN DENYING 
PLAINTIFFS' REQUESTED INSTRUCTION 
ON THE DOCTRINE OF "LAST CLEAR CHANCE" 


Plaintiffs requested an instruction on what has been referred to 
as the "last clear chance doctrine." See Plaintiffs' Proposed Instruc- 
tion #1 (J..A.20). The Court denied it on grounds of substance, stating 
that the evidence in the case did not justify instructing the jury to this 
effect (J. A. 130). 

The courts of this jurisdiction have, of course, stated the principles 
of the "last clear chance doctrine" in numerous cases. The most descrip- 


tive phrasing can be found in Capital Transit v. Garcia, 90 U.S. App. D.C. 


168,194 F.2d 162. There, the court put the matter succinctly: Oe ey 6a 


the District of Columbia the so-called last clear chance doctrine is broader 
than its name."! (p. 168). In Capital Transit v. Garcia, the pedestrian, 
Garcia, was struck while crossing the street and watching the traffic 

light on his right so that he failed to see the streetcar approaching from 

the left. The question in that case was whether the trial Court properly 
submitted the case to the jury on the doctrine of the last clear chance. 


The Court of Appeals affirmed. 
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In the course of its opinion, the Court stated certain principles 
of the last clear chance doctrine as they may apply to the instant case. 
The Court specifically pointed out in ‘Garcia that there was ‘pever a time 
when the operator of the streetcar could and the pedestrian could not 
avoid the accident by using care; that in fact the operator did not have 
a later chance to avoid the accident than the pedestrian. Yet, the last 


clear chance doctrine applied precisely because of the terse| reason 


previously stated: in the District of Columbia, the doctrine |is broader 


than its name. 

As the Court stated in Capital Transit v. Garcia, supra: "A 
plaintiff who appears to be oblivious to danger, although he would be 
quite able to avoid it if he knew of its existence, is within this qualified 
exception to the rule that contributory negligence bars recovery for 
injuries negligently inflicted. . . ." (p. 168), 

Stated differently, the question is not what the defendant actually 
knew about the plaintiffs' situation; the question is what he should have 
known, See Long v. Mercer (Mun. Ct. App., D.C.) 125 A.|2d 685 (1956); 
Capital Transit v. Garcia, supra. 

It was what the streetcar operator should have known in Garcia 
which rendered the doctrine applicable; it was what the motorist should 
have known in Long v. Mercer that mattered. So itis in this case. It is 
at least what Mr, Tennant should have known which required] the trial 


Court to instruct the jury on the issue of the last clear chance. 
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On the facts in the case at bar, it may now be fairly asked: in 
specific terms, what should the defendant, Mr. Tennant, have known 
about Mrs. Conlon's situation which rendered the doctrine applicable? 


It must surely be conceded by these appellants that the jury was 


not required to believe Mrs. Conlon's version of the facts; nor, of course, 


was the jury required to believe Mr. Tennant. That, however, is not the 
issue, 

The question is this: were the appellants entitled to an instruction 
on the principles of last clear chance as set forth in Garcia and Long 
as a result of (1) Mrs. Conlon's testimony, or (2) Mr. Tennant's testi- 
mony, or (3) any combination of facts testified to by these witnesses, by 
physical facts or by experts? 

Let us exarnine Mrs. Conlon's testimony. She stated that after 
she had passed the streetcar platform, while traveling in the crosswalk 
to go east across Georgia Avenue, thus to cross Georgia Avenue from 
west to east, she noted that the traffic lights controlling the intersection 
changed while she was midway on Georgia Avenue; that she turned around 
to go to the streetcar platform behind her in order to reach a point of 
safety; that she took seven or eight steps in three to five seconds and was 
struck; that just before she started toward the platform she glanced up 
the streetcar lane along the platform for oncoming cars and saw none; 
that she did not look again; and that she was struck by defendant's vehicle. 
(J. A. 27, 28, 30, 31,52). Plainly, on her own testimony, Mrs. Conlon was 


in full view of the defendant for a considerable period of time, at least 
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three to five seconds (J,A, 28). The jury might find that she was oblivi- 


ous to and unaware of the danger that had come upon her during her walk 


toward the platform. On this testimony alone, the jury could find that 


defendant had or should have had the last clear chance to avoid the ac- 
cident, As the streetcar motorman in Garcia "could have sounded his 
gong" (p, 169), so Mr. Tennant could have sounded his horn pr applied 
his brakes; as the motorist in Long v. Mercer could have made certain 
that the crossing area was clear of pedestrians, so, too, Mr. Tennant 
could have done the same. Isolating her testimony from anything else 
in the case, appellants suggest that any vehicle coming down from the 
north along the streetcar platform lane, after Mrs. Conlon looked and 
stated she saw no such vehicle, could have avoided the accident. See 
Capital Transit v. Garcia, supra, Long v. Mercer, supra. 
Let us now consider Mr. Tennant's version of the facts. Any 
fair reading of his testimony must concede at first that Mr. Tennant 
gave almost as many versions of the facts as he had persons questioning 
him about those facts, 
He did testify at trial, however, that the last time he saw Mrs. 
Conlon, he was about 35 to 40 feet from her; he had indicated that he 
had been apprehensive that she might step off the streetcar platform; 
that she had been acting weakly and looked as if she had been nudged; 
and that prior to the impact he was traveling at about 15 to 16) miles per 
hour. (J.A. 91,60, 61,64,87). Of course he told Mr. Zinn, the police 


officer at the scene of the accident, that the last time he saw Mrs. Conlon 
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she was about 55 to 60 feet away and that at the time of impact he was 
traveling at about 10 to 15 miles per hour (J. A. 179,180). 
At least one Court of Appeals has already taken judicial notice of 


the fact that an automobile proceeding at the speed of 10 to 15 miles per 


hour can be stopped in 20 feet, See Moss v. Penn. R. Co, (C.C.A. Ind, ) 


146 F. 2d 673, cert. den. 65S. Ct. 1200, 325 U.S. 861, 89 L.Ed. 1982. 
Related to this fact, of which this Court may also take judicial notice, is 
the further judicially noticed fact that an automobile driver has a "reaction 
time't of 3/4 to 4/5 of a second to press down on his brakes after discover- 
ing a dangerous situation ahead. See Ryans v. Blevins, 159 F. Supp. 234, 
affirmed 258 F. 2d 945 (D. C. Del. ) 

Physical facts show this: a vehicle traveling at 15 miles per hour 
traverses about 22 feet per second. Granting full consideration to the 
element of "reaction time", whether these facts are judicially noticed or 
not, it is quite evident that Mr. Tennant could have stopped his vehicle 
within either the 35 to 40 feet he testified to at trial, or the 55 to 60 feet 
distance which he gave to Officer Zinn, 

Mr, Ostrom, a traffic expert, testified that a vehicle could stop 
under the conditions of this case within 27 and 1/2 feet when going at a 
speed of 15 miles per hour (J. A. 110, 111). 

Enforcing this testimony is a statutory stopping distance of which 
appeliant requested the lower Court to take judicial notice (J. A. 185). It 
shows total braking distance for a vehicle traveling at 15 miles per hour 


is 28 feet (J..A.'185), Mr. Tennant was driving a Virginia vehicle and 
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had a Virginia license; the Code of that state specifically indicates that at 


10 miles per hour, the total stopping distance including reac 


tion time is 


16 feet; at 15 miles per hour 28 feet; and at 20 miles an hour 43 feet. See 


Virginia Code Section 46, 1-196, 


Such facts should have been judicially noticed or may receive judicial 


notice in this Court, See Nev-Cal Electric Securities Co. v. 


Imperial Irr. 


Dist., 85 F.2d 866 (Court of Appeals may take judicial notice of matters 


which the lower Court may properly notice. ) 


Thus, physical facts and simple mathematics indicate that on his own 


testimony -- totally apart from his admissions to the police, 


aside the disparate internal contradictions in his statements 


and setting 


-- Mr. Tennant 


could have avoided this accident at a time when he had or should have had 


notice of Mrs. Conlon's peril and obliviousness to her danger. Since he 


could have done so, the request for an instruction on the last clear chance 


should have been granted, See Capital Transit v, Garcia, supra, 


Appellants have heretofore considered the stated principles of last 


clear chance doctrine first, solely with reference to the plaintiffs' testi- 


mony, and then solely with reference to the defendant's tes timony. 


Is not the application of the principle of last clear chance compelled 


when the evidence is combined, when all of the evidence is considered, 


when only certain portions of the testimony of each witness are accepted 


by the jury? 
Mr. Tennant, for example, stated that he last saw Mrs 


the streetcar platform while he was 35 to 40 feet away (or 55 


. Conlon on 


to 60 feet 
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away as he told Officer Zinn), The jury could well believe a portion of 
this statement without accepting all of it. That they may do 80 is plainly 
their right, They could believe that Mr. Tennant last saw Mrs. Conlon 
35 to 40 feet away, not when she was on the platform, but doing precisely 
what she stated -- heading toward the streetcar platform while in the cross- 
walk when she was last in his view some 35 to 40 feet ahead. Indeed the 
physical facts would support such testimony. 

If this were the testimony the jury chose to accept, then it is plain 
that by reference!to an analogous decision the last clear chance doctrine 
must apply. In Schear v. Ludwig, 79 U.S. App. D.C. 95, 143 F.2d 20 
(1944) the pedestrian contended that while crossing in the crosswalk she 
was struck by defendant, She did not see the vehicle. The defendant 
contended, as Mr. Tennant urged at trial in this case, that the plaintiff 
“walked into the side of the automobile" Schear v. Ludwig, supra p. 96. 
The Court pointed out that the street was clear, exactly the facts of this 


case; the Court noted that Mrs. Schear was apparently looking down con- 


tinuously as she crossed the street, much as the jury might have found 


in the case at bar. The Court held that it was reversible error to refuse 
the instruction on last clear chance. Stated simply,' the jury could have 
found in the instant case precisely the same facts as they might have 
found in Schear v. Ludwig, supra. Since the jury at bar could have found 
such evidence from the testimony before it, it was error to deny an in- 


struction on the last clear chance doctrine. Schear v. Ludwig, supra. 
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Another decision applicable to these facts is the case of Richardson 


v. Gregory, No, 15576, decided in this Court on July 14, 1960. 


It is appropriate to discuss Richardson v. Gregory in some detail 
because it falls within the defendant's theory of the case below, and be- 
cause the trial Court did not have the benefit of this decision when it denied 
appellants' requested instruction on the doctrine of last clear chance. 

In Richardson, the plaintiff testified that he was standing on a street- 
car platform and that he did not see the defendant's car approaching from 
behind. The day was clear. The defendant motorist testified that there 
were other persons on the platform but nothing to obscure his vision. 
Testimony showed that the plaintiff was standing some distance away 
from the others on the platform. The defendant's wife saw a ''blur." It 
was defendant's contention that the plaintiff negligently walked into the 
car as it passed the platform area. 

The Court noted that if defendant were driving properly and failed 
to see the plaintiff in peril, this could be negligence, particularly if the 
plaintiff was close enough to have "walked into the car."' The Court then 
stated this: 

"Evidence was presented suggesting defendant negligently operated 

his auto. Similarly, if defendant's evidence is to be believed, the 

plaintiff was not exercising the care necessary for his |safety. We 
thus need go no further in determining the propriety of|/a "last clear 
chance" instruction than to decide whether the evidence would have 
supported a finding that the defendant, in the use of ordinary care 
and prudence, could have seen the plaintiff's peril and|avoided the 

accident. Rankin v. Shayne Bros., Inc., 98 U.S. App.D,C. 214, 234 

F, 2d 35 (1956); Cobb v. Capital Transit Co., 79 U.S. App. D.C. 364, 


148 F, 2d 217 (1945); Dean v. Century Motors, Inc., supra, That 
question is not determined solely by the defendant's testimony that 
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he did not see plaintiff; if the circumstances were such that the 

defendant should reasonably have been aware of plaintiff's danger 

and could have taken the proper precautions to avoid injury, the 
instruction requested was a correct one. We think the record 

here warranted that instruction." (p. 3) 

The evidence in the instant case as testified to by Mr. Tennant 
closely resembles Richardson v. Gregory, supra. It is doubtful if 
Richardson can be distinguished from defendant's position in the Court 
below. 

Thus, the ¢onclusion is this: whether it is ascertainable from the 
testimony of Mrs. Conlon, or Mr. Tennant, or portions from both, there 
was evidence in the case at bar of a time when the plaintiff was in peril 
and when the defendant". . . should have been aware of the plaintiff's 
danger and could have taken proper precautions to avoid the injury." 
Richardson v. Gregory, supra (p. 3 slip opinion). See Schear v. Ludwig, 
supra; Capital Transit v. Garcia, supra; Long v. Mercer, supra; cf, 


McManus v. Rogers, 106 U.S. App. D.C, 369, 273 F.2d 104. 


This does not mean that the jury was required to find for the female 


plaintiff on the principle of "the last clear chance."" It does mean, how- 
ever, that having before it a request for an instruction on the point, the 


Court committed reversible error in refusing it. 
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Il. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN 
PERMITTING A POLICE OFFICER WHO WAS NEITHER AN 


EYEWITNESS NOR EXPERT TO TESTIFY AS TO HOW AND 
IN WHAT DIRECTION THE PEDESTRIAN WAS WALKING AND 


TO TESTIFY REGARDING THE ALLEGED POINT OF IMPACT 

At trial the lower Court permitted Officer Zinn to testify in which 

direction Mrs. Conlon was walking (J. A.195, 196), The Court also per- 
mitted the officer to state what was the point of impact (J. A/198). Both 
questions were asked by defendant's counsel and objected ta/by plaintiffs’ 
counsel, 
Officer Zinn was not an eyewitness. He did not even qualify as an 


expert on these questions. He had no personal knowledge of| what occurred 


in this accident, It is therefore plain that both questions were objectionable; 


thus the Court erred in permitting the officer to answer defendant's ques- 
tions on these points, 
The real question is whether such patently erroneous action by the 
lower Court constitutes reversible error. It has been held prejudicially 
erroneous for a police officer to testify about the physical position of the 
pedestrian based upon marks at the scene of the accident, examination of 
the automobile, conversations with the defendant and conversations with 
a witness. See Stuart v. Dotts (1949) 89 Cal. App. 2d 683, 201 P. 2d 820. 
It has also been held error to permit a police officer to testify to 
what was the point of impact, where he was not an eyewitness, because 
that is an ultimate question involved in the case; the officer may only 
testify to what he observed. See Danner v. Walters, 154 Neb. 506, 48 N. W. 


2d 635(1951). Padgett v. Buxton-Smith Mercantile Co., (C,A.10), 262 
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F, 2d 39 (1958) (where it is said that since the statement comes from an 


officer of law, it'is prejudicial.) The same error was committed below. 


THE TRIAL COURT ERRED IN FAILING TO INSTRUCT 
THE JURY THAT IT SHOULD VIEW ANY ORAL STATE- 
MENT GIVEN BY THE FEMALE PLAINTIFF WITH 
CAUTION BECAUSE OF THE CIRCUMSTANCES UNDER 
WHICH THE STATEMENT WAS GIVEN 
Plaintiffs gubmitted an instruction to the trial Court which, in 
effect, instructed the jury to view the statement given to Officer Zinn 
with caution in order to determine whether it was given when Mrs. 


Conlon was in full possession of her faculties (J. A. 22). The purpose of 


the instruction was for the jury to determine if the statement was given 


"yoluntarily"-- that is, while Mrs. Conlon was aware of her surround- 


ings or the meaning of the questions inquired into. , 

The facts of the case show by undisputed testimony of Officer Zinn 
that at the time he spoke to Mrs. Conlon she was "very confused" (J. A. 
190). She was under sedation at the time (J. A. 28),. The statement 
that she made was not directly contradictory to her testimony in Court, 
but it could have plainly affected her credibility. 

Courts have indicated that when an individual is in such physical 
and mental condition as Mrs. Conlon, statements made under such 
circumstances should not be treated or admitted as part of the res gestae. 
Ammundson v. Tinholt, 36 N. W. 2d 521,228., Minn. 115. Cf. Jacobson 


v. Carlson, 4N.W. 2d 721, 302 Mich. 448; Middle Tennessee R. Co. v. 
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McMillan, 1845. W. 20, 134 Tenn, 490. If this is the-case, then surely 


such statements should be subject to restricted admissibility. 
While there appears to be a little specific authority raising this 
question, it is submitted that the instruction which plaintiffs) requested 


was appropriate and should have been granted by the Court, 


THE STATEMENTS, INFORMATION AND RULINGS 
OF THE TRIAL COURT AFTER THE JURY RETIRED 
TO DELIBERATE WERE ERRONEOUS 
When the jury returned for further information from the Court, the 
Court reread certain of the traffic regulations, but erroneously failed to 
restate the doctrines of negligence and proximate cause which pertained 
to such regulations, particularly with reference to barring recovery to 
Mrs. Conlon only if her failure to see was a proximate cause of the 
accident (J. A. 164, 165). 
When the jury returned once again to announce its verdict, the 
jury found against Mrs. Conlon but for her husband (J. A. 169, 170). 
The Court immediately instructed the jury that they must return 
a verdict either for or against both plaintiffs (J.A.170). This instruc- 
tion was given over objection of counsel for plaintiffs (J. A, 1/70, 171). 
The Court also denied a motion for a mistrial made by coungel for 
plaintiffs on the ground of erroneous instructions to the jury (J. A. 171). 
The jury retired, Approximately twenty minutes later, it returned 


to announce it found for the defendant against both plaintiffs (J. A. 171). 
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It is submitted that under the case of Lansburgh & Bros. v. Clark, 
75 App. D.C. 339, 127 F. 2d 331, such instruction was erroneous, The 


jury was entitled to treat this case as if two separate cases had been filed, 


In Lansburgh & Bros, v. Clark, the Court affirmed judgment for a husband 


where the jury found against the wife in the same case. 

Of course, the trial Court could have granted a new trial in this case. 
Plaintiffs! motion for a new trial was denied (J.A.15-18). Failure to grant 
such a motion was an abuse of discretion. The Court also should have 
granted the motion for mistrial, The Court's rulings had no other effect 
than to coerce a judgment against both plaintiffs, Since the trial Court 


erred in such rulings, the judgment should be reversed. 


CONCLUSION 


For the foregoing reasons, appellants urge that judgment below 
was erroneous, that it should be reversed, and that the appellants should 
be granted a new trial. 


Respectfully submitted, 


EDWARD L. GENN 
BENJAMIN B. BROWN 
Colorado Building 
Washington, D. C. 


Of Counsel: | Attorneys for Appellants 
Brown, Genn & Brown 


Colorado Building 
Washington, D. C, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BERNARD J. CONLON 
and MARY M. CONLON 
1339 Fort Stevens Drive, N. W. 
Washington, D. C, 


Plaintiffs 


-vs- Civil Action |No, 2321-58 


CICERO ALEXANDER TENNANT 

1625 Floyd Avenue 

Richmond, Virginia 

Serve: Director of Motor Vehicles 
Washington, D. C, 


Defendant 


COMPLAINT FOR NEGLIGENCE 


1. This Court has jurisdiction as the amount in controversy exceeds, 


exclusive of interest and costs, the sum of $3, 000. 00. 


2. On June 15, 1957, plaintiffs Bernard J. Conlon and Mary W. 


Conlon were lawfully wedded and from thenceforth are the ldwfully wedded 


husband and wife of each other. 


3. On June 15, 1957 on a public highway called Georg 


ia Avenue, 


Northwest, at or near the intersection of Rittenhouse Street, Northwest, 


in the District of Columbia, the defendant negligently drove a motor vehicle 


against the plaintiff Mary M. Conlon who was then crossing 
4, Asa result, plaintiff was thrown down and had her 
and was otherwise injured in and about her head, face, body 


was prevented from transacting her business, suffered grea 


said highway. 
legs fractured 
and limbs, and 


t pain of body 


and mind and incurred loss of wages in a great amount and was hospitalized 
in the sum of $100, 000. 00. 

5, As a result of the negligence of the defendant, the plaintiff Bernard 
J. Conlon incurred expenses for medical attention in an endeavor to cure his 
wife as aforesaid and suffered the loss of his wife's companionship and con- 
sortion in the sum of $50,000. 00. 

WHEREFORE, plaintiff Mary M. Conlon demands judgment against 
the defendant in the sum of $100, 000. 00, and the plaintiff Bernard J. Conlon 
demands judgment against the defendant in the sum of $50,000. 00, with 
costs. 

BROWN AND BROWN 


By: 


Attorneys for Plaintiffs 
514 Colorado Building 
Washington 5, D. C. 
ME 8-2027 


Plaintiffs demand a Jury trial on all the issues ‘herein, 


BROWN AND BROWN 


By: 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CONLON and 

MARY M. CONLON, 
1339 Fort Stevens Drive, N. W. 
Washington, D, C. 


Plaintiffs 
vs. Civil Action 


) 

CICERO ALEXANDER TENNANT 
1625 Floyd Avenue ) 

Richmond, Virginia 
Serve: Director of Motor Vehicles ) 
Washington, D. C, 

) 

Defendant 
) 


ANSWER OF DEFENDANT 


Comes now the Defendant, Cicero Alexander Tennant, 


No. 2321-58 


by and through 


his Attorneys of Record, and as Answer to the Complaint filed herein, 


states as follows: 
1. The allegations of Paragraph 1 are admitted. 


2. The Defendant is without information or knowledge 


sufficient to 


form a belief concerning the allegations contained in Paragraph 2 of the 


Complaint, and can, therefore, neither admit nor deny the s 


ame, 


3. Answering the allegations of Paragraph 3 of the Complaint, the 


Defendant admits the occurrence of an accident at the time and place 


alleged, involving an automobile owned and operated by him} 


who was a pedestrian. All other allegations of Paragraph 3 


and the Plaintiff 


are denied. 


4. The Defendant is without information or knowledge sufficient to 


form a belief concerning the allegations contained in Paragraph 4 of the 


Complaint, and can, therefore, neither admit nor deny the same. 

5. The allegations contained in Paragraph 5 of the Complaint are 
denied. 

6. Furthet answering said Complaint, the Defendant states that any 
injuries or damages alleged to have been sustained by the Plaintiffs re- 
sulted from the sole or contributory negligence of the female Plaintiff. 

BRAULT AND GRAHAM 

BY: /s/ Denver H. Graham 
DENVER Hi GRAHAM 

Attorneys for Defendant 

516 Transportation Building 

Washington, D. C. 

STerling 3-4900 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 19th day of September, 1958, I 
mailed, postage prepaid, a copy of the foregoing Answer to Messrs. Brown 
and Brown, Attorneys for Plaintiffs, 514 Colorado Building, Washington 5, 


D.C. 


/s/ Denver H. Graham 
DENVER H. GRAHAM 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CONLON, ‘et al 
Plaintiffs 

-vs- Civil Action|No, 2321-58 

CICERO ALEXANDER TENNANT 


Defendant 


MOTION TO COMPEL ANSWERS TO QUESTIONS ON DEPOSITION 


Come now the Plaintiffs by counsel and move the Court to compel the 
Defendant to answer questions concerning the automobile liability insurance 
and medical payment plan as appears on pp, 35 and 36 of Defendant's 
deposition taken on April 10, 1959 for reasons which appear in the points 
and authorities attached hereto and made a part hereof, 

These questions are as follows: 

Q. Mr, Tennant, will you state if you know what the policy limits 
are on your automobile liability insurance as of the date of this accident? 

Q. Do you know in what amount (you have a medical payment plan in 
your automobile liability insurance policy) ? 

BROWN AND BROWN 

By: /s/ aoware L. Genn 
Edward L. Genn 
Attorney|for Plaintiffs 


514 Colorado Bldg. 
Washington, D, C, 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Motion was mailed this 
this day of April, 1959, to Brault & Graham, Esqs., [516 Transporta- 
tion Building, Washington, D.C., attorneys for Defendant, 


/s/ Edward L. Genn 


IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CONLON and 
MARY M. CONLON, 


Plaintiffs 
vs. Civil Action No. 2321-58 
CICERO ALEXANDER TENNANT, 


Defendant 


Upon consideration of the Motion to Compel Answer to Questions 
on Deposition filed by the Plaintiffs herein, the Opposition thereto filed 
by the Defendant, and after argument in open Court, it is by the Court 
this ss day of June, 1959: 


ORDERED, that the Motion be, and it hereby is overruled. 


/s/ F. Dickenson Letts 
JUDGE 


I HEREBY CERTIFY that on this 15th 
day of June, 1959, I mailed, postage 
prepaid, a copy of the foregoing 
Order to Edward L. Genn, Esquire of 
the Law Firm of Brown and Brown, 
Attorneys for Plaintiffs, 514 Colorado 
Building, Washington, D. C. 


BRAULT AND GRAHAM 


BY: /s/ Denver H. Graham 
DENVER H. GRAHAM 

Attorneys for Defendant 

516 Transportation Building 

Washington, D. C. 

STerling 3-4900 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CONLON and 
MARY M. CONLON 


Plaintiffs 


-vs- Civil Action|No. 2321-58 


CICERO ALEXANDER TENNANT 


Defendant 


PLAINTIFFS'S PRE-TRIAL STATEMENT 
The plaintiffs Mary Conlon and Bernard Conlon are husband and wife 
and have been married and living together since the date of their marriage. 
On the 15th day of June, 1957 the plaintiff, Mary Conlon, was crossing the 
intersection of Georgia Avenue and Rittenhouse Street, proceeding in an 
easterly direction on Rittenhouse Street, Northwest, in the crosswalk. As 
she was crossing Georgia Avenue at this intersection the traffic light which 
was controlling the traffic at the intersection changed to green on Georgia 
Avenue, The plaintiff observed that she was unable to complete the crossing 
of the Georgia Avenue in safety, so that she turned to return to the street- 
car loading platform until the traffic had passed, She was walking towards 
the platform and while still technically in the crosswalk, the defendant who 
was proceeding south on Georgia Avenue struck the plaintiffj/and she was 
severely injured, Her injuries are permanent in nature, as) more fully 
appears hereinafter, 
ACTS OF NEGLIGENCE: 
1, The defendant failed to yield the right of way to a pedestrian who 


was legally in the crosswalk. 


2, The defendant was negligent in that he was not giving full time 
and attention to his operation of his vehicle. 

3, The defendant was negligent in driving his car at an unreasonable 
rate of speed under the conditions which prevailed. 

4. The defendant was negligent in failing to keep a proper lookout. 

5. The defendant was negligent in failing to use due care under the 
circumstances when he knew or should have known that the female plaintiff 
was oblivious to the impending danger. 

6. The defendant was negligent in failing to warn the plaintiff or sound 
his horn in order to avoid the accident, 

7, The defendant was negligent in failing to reduce his speed as he 
approached and passed alongside the streetcar platform. 

INJURIES 

The specific injuries of the female plaintiff appear in medical report 
of Dr. Eisenberg attached hereto and made a part hereof. Her injuries are 
permanent in that she continues to suffer pain and discomfort and some 
limitation of mobility of her fractured parts. The female plaintiff makes 
claim of $100, 000, 00 for these injuries and for pain and suffering incurred 


on account of them, The male plaintiff claims loss of services and society 


to the amount of $50, 000. 00. 


SPECIAL DAMAGES . 


Dr. Eisenberg $1,355. 00 
Emergency Hospital 1,294. 90 
X-Rays 55.00 
R.. & G, Orthopedic 66, 27 
Dr. Hunter 18. 00 


Dr. Warren D. Brill $ 195,00 
Ambulance 52,80 
Catherine McGown, nurse 525. 00 
Maid 484,10 
Ft. Stevens Pharmacy 25. 00 
Wheel chair 79.95 
Loss of Salary for 65 weeks at 
$105. 00 per week 6, 825. 00 
Dr. Bernard Lipps, DDS 800. 00 
Miscellaneous (cab fares, etc. ) 100. 00 
$11, 876, 02 
‘STIPULATIONS: 
All bills referred to as special damages were incurred by plaintiff 
and may be admitted without formal proof. 
Map of intersection duly marked is authentic and may be admitted 
without formal proof, 
Chart of total braking distances and times as appears in Virginia Code, 
may be admitted without formal proof. 
Pertinent traffic regulations may be admitted without formal proof, 
Photographs of plaintiff in hospital, duly marked, may be admitted 
without formal proof, 
BROWN AND BROWN 
By: _/s/ Benjamin G, Brown 
Attorneys for Pisintitfs 
514 Colorado Building 
Washington 5, |D. C. 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Pre-Trial Staternent 
was mailed to Denver H..Graham, Esq., 516 Transportation| Building, 
Washington, D. C., this 15th day of December, 1959. 


/s/ Benjamin G. Brown 
Attorney for Plaintiff 


IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CONLON 
and 
MARY M. CONLON 
Plaintiffs ) 
vs. ) Civil Action No. 2321-58 
CICERO ALEXANDER TENNANT ) 


Defendant ) 


PRE-TRIAL STATEMENT OF DEFENDANT 


The Defendant submits the following Pre-Trial Statement at the 
request of the Pre-Trial Examiner. 

On June 15, 1957, the Defendant was operating a 1950 Chevrolet, 
four-door sedan,’ owned by him in a southernly direction on Georgia 
Avenue, N. W., Washington, D.C., and was approaching Rittenhouse 
Street. He was traveling at a slow rate of speed ina lane of traffic 
occupied by the south-bound streetcar tracks. As his car passed the 
east side of the streetcar loading platform, the Plaintiff suddenly stepped 
from the platforrn into the right front fender of his automobile, 

The Defendant denies all acts of negligence alleged against him 
and, in the alternative, alleges sole or contributory negligence on the 
part of the female Plaintiff, in that: 

1. The female Plaintiff failed to yield the right of way to Defendant's 
vehicle. 

2. The female Plaintiff was crossing the street in a place other than 


a designated pedestrian crosswalk, 


3, The female Plaintiff failed to exercise reasonable |care in 


observing approaching vehicular traffic, 


4, The female Plaintiff was negligent in leaving a place of safety 


and either stepping or falling into the side of Defendant's vehicle. 


REQUESTED STIPULATIONS 


1, If permanent injuries are alleged, the Defendant requests 


permission to have the female Plaintiff examined by a physician of his 


own choice, providing doing so does not delay the Trial. 


2. .In accordance with the stipulation by the Counsel at the time 


the case was calendared, the Defendant requests written permission 


from the female Plaintiff to secure copies of her Federal and D.C. Tax 


returns for the years 1956, 1957, and 1958. 


BRAULT AND GRAHAM 


BY: 
DENVER H. GRAHAM 

Attorneys for Defendant 

516 Transportation Building 

Washington, D. C. - ST 3-4900 


CONLON, ET AL. 


2321-58 
December 17, 1959 


TENNANT 

This is an action in tort for negligence. 

The parties agree that the Plaintiffs, Mary Conlon, aged 53, and 
Bernard Conlon, are husband and wife. On June 15, 1957, the female 


Plaintiff was crossing the intersection of Georgia Avenue and Rittenhouse 


Square at about 2:50 p.m, The weather was clear; the road was dry. 


Plaintiff was proceeding eastly on Rittenhouse Street. At that time and 
place, a motor vehicle owned and operated by the Defendant traveling 
south on Georgia Avenue and the Plaintiff were in collision. 

The Plaintiff claims that she was crossing the street on a green 
traffic signal and in the marked cross walk when she observed that she 
was unable to complete crossing Georgia Avenue in safety and turned to 
return to the street car loading platform until the traffic had passed, 
While walking toward the platform, and as she says, still technically in 
the cross walk, the Defendant's vehicle struck her, threw her 19 feet, 
after which she landed on Georgia Avenue. The right front bumper fender 
and right front headlight struck Plaintiff. 

Negligence: Defendat failed to yield the right of way to pedestrian 
legally in the cross walk; was not giving full time and attention to the 
operation of his vehicle; was driving his car at an unreasonable rate of 


speed under the conditions; failed to keep a proper lookout; in failing to 


use due care under the circumstances, in that he failed to exercise greater 
caution when traveling to the left of the street car platform than would be 
normally expected; and when he knew or should have known that the female 


Plaintiff was oblivious to impending danger; that he failed to warn the Plain- 


tiff or sound any horn in order to avoid the accident; that he failed to reduce 


his speed as he approached and passed alongside the streetcar platform. 
The Defendant denies all acts of negligence and in the alternative 
alleges sole or contributory negligence on the part of the female Plaintiff, 
in that she failed to yield the right of way to Defendant's vehicle; she was 
crossing the street in a place other than a designated cross| walk; she 
failed to exercise reasonable care in observing approaching vehicular 
traffic; that she left a place of safety and either fell or stepped into the side 
or the path of Defendant's vehicle. 
Injuries: Fracture of the left patella, compound comminuted fracture 
of the shaft of the left tibia and fibula, fracture of head of right fibula and 
fracture of proximal portion of the middle phalanyx of left third finger, 
contusions and abrasions and skin inflamation; pain and suffering; teeth 
severely damaged. 
Permanent injuries: Weakness on left side causing limp, weakness 
in walking, in both legs and has surgical scars on left leg, 
The male Plaintiff claims loss of services & society, and loss of 
consortium, 
SPECIAL DAMAGES: Dr. Eisenberg - $1,355. 00; Emergency Hospital - 
1,294.90; x-rays - 55.00; R & G Orthopedic - 66.27; Dr. Hunter - 18, 00; 


Dr, Warren D. Brill - 195. 00; Ambulance - 52, 80; Catherine McGowan, 
nurse - 525.00; maid - 484,10; Ft. Stevens Pharmacy - 25, 00; wheel 


chair - 79. 95; loss of salary for 65 weeks at $105. 00 per week - 6, 825. 00; 
Dr. Bernard Lipps, DDS - 800. 00; miscellaneous (cab fares, etc.) - 100. 00 
Total $11, 876, 02. 
STIPULATIONS: 

It is stipulated that the following may be admitted into evidence without 
formal proof, subject to objections as to relevancy and materiality: 

Bill of Fran Ritchie, Sears, Roebuck & Co., Ft. Stevens Pharmacy, 


Hospital Bill, Chambers Ambulance Service, Hunter Memorial Laboratories - 
all initialed by Pretrial Examiner. 


Map of the intersection, prepared by C. Y. Turner, initialed:by the 
Pretrial Examiner. 


Two photographs, initialed by Pretrial Examiner. 

D. C. Traffic Regulations. 

The Plaintiff stipulates that the Federal Income Tax Returns or copies 
thereof, of the female Plaintiff, for the years 1956-57-58 on or before 
January 10, 1960, 

The Plaintiff's counsel also agrees that the female Plaintiff will be 
made available for a medical examination by a physician of Defendant's 
choice on'or before January 10, 1960. The Plaintiff has requested that a 
stipulation be entered into by the Defendant that: "chart of total braking 
distances and times as appears in Virginia Code, may be admitted without 
formal proof"; Defendant refused to stipulate thereto. 

The parties agree to mutually exchange the names and addresses of 


witnesses to the accident, on or before January 10, 1960. 


December 17; 1959 Pretrial Examiner 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BERNARD CONLON, et al. 
Plaintiffs 
noes Civil Action No, 2321-58 
CICERO ALEXANDER TENNANT 


Defendant 


MOTION FOR A NEW TRIAL 


Comes now the plaintiffs by counsel and move the Court for a new 
trial on the following grounds: 
1. The Court failed to grant the plaintiffs an instruction on the "last 
clear chance doctrine" after request. 
2. The Court instructed the jury that the failure to see something 
that is present is negligence; but this instruction is erroneous unless 
coupled with a caution that the jury must first find that the person who 
failed to see was required to see what was supposedly there. 
3. The Court failed to grant plaintiffs' requested instruction that the 
female plaintiff need not necessarily have had to look a second time; thus 
the Court erred in instructing the jury that a pedestrian has ja continuing 
duty; whether there is such a duty depends on certain facts being first found, 
but on which the Court did not instruct. 
4. The Court should grant a new trial due to the jury's confusion 
over the Court's instructions after the jury returned to announce its verdict, 
particularly when the jury stated that it found for the defendant as to the 


female plaintiff but found for the male plaintiff against the defendant. 


5. The Court should not have instructed the jury once again on the 
issue of contributory negligence as it did when the jury came back for 
further instructions; the instruction was erroneous; it failed to include a 
statement that the jury must find that the contributory negligence was a 
proximate cause of the plaintiff's injuries if it is to bar her recovery. 
While the charge up to this point was balanced (even if erroneous in law) 
the granting of this instruction rendered the charge unbalanced unless the 
entire subject of contributory negligence was covered, 

6. The Court failed to grant the instructions requested by the plain- 
tiffs which more properly stated the duty of the plaintiffs and defendant under 
the facts than the charge given by the Court, 

7, The jury's verdict is against the weight of the evidence and 
contrary to the law of the case, 

8. For other and further reasons which shall be urged at the hearing 
of this Motion. 

BROWN GENN AND BROWN 


DY oie. re ree ene ee 
Attorney for Plaintiffs 


POINTS AND AUTHORITIES 
The Court should have granted the instructions offered by the plain- 


tiffs on the question of the "last clear chance doctrine." See Capital Transit 


v. Garcia, 90 U.S. App. D.C. 168, 194 F. 2d 162; Cf. Capital Transit v. 


Smallwood, 82 U.S. App. D.C. 228, 162 F.2d 14; (Test is what defendant 


should have done or seen) Cf, Capital Transit v. Grimes, 82 U.S. App. D, C. 


393; 164 F.2d 718, 5-6 Huddy 9th Ed., Automobiles, sec, 124 et. seq. 

The female plaintiff, Mrs. Conlon, testified that she looked and did 
not see the defendant and that some seconds later (about six) she was struck; 
she was therefore oblivious to her danger for a period of six seconds; under 
the doctrine as it applies in the District of Columbia, the defendant had or 
should have had the opportunity to avoid the accident during/|this period, 
Even under the defendant's testimony the doctrine applies: he testified he 
last saw the plaintiff about 40 or 50 feet away while traveling at about 10 
to 15 miles per hour (of course, he told the police officer he observed the 
plaintiff's danger 55 to 60 feet away). The uncontradicted testimony showed 
that from either distance the defendant could have stopped. | Since he should 
have been able to stop, the rule applies. It is plainly not necessary to 
accept as a matter of law defendant's testimony that the last time he saw 
Mrs, Conlon was when she was on the platform. Her testimony shows she 
was never on the platform. The jury could therefore find from the evidence 
that the defendant, Tennant, last saw Mrs. Conlon from a distance of at 
least 40 feet away, that he saw her while she was oblivious to her danger 
and in the act of going back toward the streetcar platform -+ a point of 
safety -- after having gone about half way across the street, Since the jury 


could find these facts from the evidence, they could also have found that the 


defendant had the opportunity and means to avoid the accident. Therefore, 


on this ground alone, the denial of the plaintiffs instruction) to this effect 


was of such error as to warrant a new trial. 


CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing was mailed to counsel 


for defendant, Denver Graham, Esq., Transportation Building, Washington 


6, D. C., this ss day of February, 1960. 


Attorney for Plaintiff 


Motion for New Trial Denied. 3/3/60 


Judge Jackson 


* oe oe 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BERNARD CONLON and 
MARY CONLON 


Plaintiffs 


vs. Civil No, 2321-58 
Filed April 6, 1960 


CICERO TENNANT 


Defendant 


NOTICE OF APPEAL 


Notice is hereby given this 6th day of April, 1960, that Bernard 
Conlon and Mary Conlon hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of February, 1960 and denial of Motion for New 


Trial entered on the 8th day of March, 1960, in favor of Cidero Tennant 


against said Bernard Conlon and Mary Conlon. 


BROWN, GENN AND BROWN 
By:  /s/ Edward L. Genn 
Attorneys for Plaintiffs 


To be notified: 


Brault and Graham, Esqs. 
Transportation Building 
Washington, D. C. — 
Attorneys for Defendant 


| UNITED STATES DISTRICT COURT 
' FOR THE DISTRICT OF COLUMBIA 


CONLON v. TENNANT, C.A. 2321-58 


Plaintiffs' Instruction No. 1 


The rule of law upon which you were instructed to the effect that 
contributory negligence bars or prevents a recovery by the plaintiff, 

Mrs. Conlon, is subject to the exception which has become known as the 
doctrine of last clear chance. 

I shall now instruct you on the doctrine of last clear chance. 

If you find Ithat the defendant Mr. Tennant was negligent and that 
the plaintiff Mrs, Conlon was also guilty of contributory negligence, you 
may still find in favor of the plaintiff Mrs. Conlon if you find that she was 
in a position of danger; that she was oblivious or unaware of her danger; 


or that she was unable to extricate or get herself out of her danger; that 


the defendant Mr. Tennant was either actually aware of or should have 


been aware of Mrs. Conlon's danger and her obliviousness or inability to 
extricate herself from her peril; and that the defendant, after he knew or 
should have known of Mrs. Conlon's inextricable or oblivious danger had 
the opportunity or would have had the opportunity and means available to 
avoid the collison and failed to do so. 

The doctrine of last clear chance, as it applies in the District of 
Columbia is even broader than its name. If you find Mrs. Conlon was 
oblivious or unaware of her danger, she can recover against the defendant 
Mr. Tennant even if she would have been able to avoid the accident if she 
knew of her danger, providing Mr. Tennant had the time and the means 


to avoid the accident after the negligence occurred. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CONLON v. TENNANT, CG, A, 2321-58 


Plaintiffs' Instruction No, 3 


You are instructed that if you find that the plaintiff Mrs. Conlon was 
in the crosswalk just prior to the accident and attempting to reach a point 
of safety, and if you find that she was in the crosswalk at the time of the 


accident, then you shall find that she had the right of way and that she is 


entitled to recover against the defendant if you further find that the defendant 


failed to yield the right of way to her and that this failure was the proximate 


cause of her injuries. 


| UNITED STATES DISTRICT COURT 
‘FOR THE DISTRICT OF COLUMBIA 


CONLON v. TENNANT, C. A. 2321-58 


Plaintiffs’ Instruction No. 7 


You are instructed that if you find that Mrs. Conlon made an oral 


statement to the police and if yop find that at the time she made that 
statement she was in great pain and if you find that at the time she made 
that statement she was very:confused, you are to view that statement (with 
caution and bearing in mind) the circumstances under which it was given 
to determine whether it was made voluntarily and when she was in 


possession of her full faculties. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CONLON v. TENNANT, C. A. 2321-58 


Plaintiffs! Instruction No. 10 


You are instructed that if you find that Mrs. Conlon looked and did 
not see the defendant at a time when she was in the crosswalk, then she 


had no duty to look a second time, if you further find that after first 


looking she then attempted to proceed from the crosswalk td a position 


of safety. 


UNITED STATES DISTRICT COURT 
[FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CONLON 
MARY J. CONLON 


Plaintiffs 
v. Civil Action No, 2321-58 
CICERO ALEXANDER TENNANT 


Defendant 
x ok * * 


DIRECT EXAMINATION 
BY MR. BROWN: 
Mrs. 'Conlon, will you state your full name, please? 
Mary M. Conlon. 
And your present residence ? 
2725 39th Street, Northwest. 
How long have you lived there, Mrs. Conlon? 
Since February 26, 1959, 
And with whom do you live? 
My husband, Bernard. 
How long have you and your husband been married? 
39 years. 
Mrs.' Conlon, what is your employment? 
lama practical nurse, 
How long have you been engaged as a practical nurse? 
About 20 years, 


Speak into the microphone. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Twenty years. 


Q And are you now employed? 

A Not 2t the present moment, 
* oe 
Q Did there come a time when you arrived at the intersection 
of Rittenhouse and Georgia Avenue? 
A Yes, sir, when I got to Georgia Avenue the light was green, 

Now, which light was green? 

On the southeast corner, the one facing me. 


That is the southeast corner? 


+e) 


> 


Of Georgia Avenue and Rittenhouse. 
If I indicate on this map, is this the light you mean? 
No, that is the light on that corner. 
This is the southeast corner, 

That is right. Yes. 

And this light was green? 

Yes, sir. 


What side of Rittenhouse Street were you on? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


I was on the west side when I started over. 
Which west -- 
THE COURT: That is what Iam afraid of,, the way you have your 
map marked, 
MR. BROWN: Your Honor, why he did it, it was a long loading 
platform -- 
THE COURT: But it is confusing to your first witness. 


THE WITNESS: I came down the northwest side, 


BY MR, BROWN: 
You arrived at the northwest corner? 
A At Rittenhouse and Georgia Avenue. 
Q Now, ‘would you step down here, if she may, Your Honor, 
THE COURT: She may. 
BY MR, BROWN: 
Q And show us what you did. Come here to the map. 
THE COURT: Wait till she is provided with a microphone before she 
starts talking. 
BY MR. BROWN: 
Q Now, when you arrived at the northwest corner of Rittenhouse 
and Georgia Avenue what did you do? 
A The light was green. 
THE COURT: What did you do? 
THE WITNESS: I stepped down and started to cross the street, 
BY MR. BROWN: 
Q Where were you going, Mrs. Conlon? 
A I was going over to the Acme store and to Peoples Drug Store. 
Q Had you planned on going downtown or had you planned on 


taking the street car? 


A No, sir. Ihad planned on doing my marketing and going back 


home, for I had to go to work that night. It was close to 3:00 o'clock, 
Q Where did you walk, Mrs. Conlon? 


A Icame down -- 


Show us. 

Icame down to Georgia -- 

Yes. 

-- and I started through the center of the crosswalk and I got 
over approximately to the center of the southbound car when the traffic 
moving north, traffic north started moving, so I turned around and started 
back to this loading platform and I made seven or eight steps towards that 
ramp when I was struck. 

Q Now, .Mrs. Conlon, when you turned around did! you look to see 
if there was any traffic coming down from Georgia Avenue? 

A Yes, I did, and there wasn't anything with my view. 

Q Now,- where were you when you first looked to gee if there was 
any traffic coming down? 

A Approximately the center of the southbound street car tracks, 

Q Would you pin it out on the map? 

A These are the street car tracks and I was approximately in 
here (indicating). 


Q Then as you turned back you looked to see? 


A I looked and there was nothing within my range of vision. 


Q Now, from the time you looked until the time you were struck, 
did you look again? 

A No, I didn't, I just kept walking. 

Q Now, Mrs. Conlon, how long did it take you from the time you 


turned around to return to the point of impact, if you remember? 


A Well,’ I made seven or eight steps and I should say it would take 
me three or four seconds or five. I won't be able to judge that, 
Now, Mrs. Conlon, did you step off of the street car platform? 
No, sir, I hadn't reached the platform. 
Mrs.!Conlon, did you fall off the street car platform? 
A I wasn't on the platform that day atall. . 
Q Mrs.;Conlon, did you happen to observe, as you went back to 
the platform, if there were any people on the plafform? 
A I didn't notice any. I couldn't answer that, 
Q Now,! after the impact, Mrs. Conlon, do you know anything 
about where you were found? 
A All I know is what I was told afterwards. 
Q All right, Mrs. Conlon, did you speak to anyone after the accident? 
A I don't remember speaking to anyone other than my husband when 
I was put in the ambulance, 
Q And where were you taken? 
A I was taken to Emergency Hospital. 
MR. BROWN: Your Honor, may she be seated? 
THE COURT: Of course; resume the stand. 
| BY MR, BROWN: 
Q Mrs.! Conlon, do you recall whether or not you received any 


sedation or any injections, or how soon after the accident you might have 


received them? 


A Yes, I gota hypodermic after I got in the hospital while we were 


waiting in the lobby. 


Q 


accident for a moment, if I may. 


A 


all the ‘way? 


A 


Q 


the scene of the accident? 


A 


Q 


about how far ahead could they see in there? 


A 


Q 


street car platform? 


A 


* *e * 


Now, Mrs. Conlon, I would like to return to the scene of the 


Well, it was a very bright, very hot day. 
What kind of clothes were you wearing? 
Oh, I had a light skirt and blouse on and white shoes. 
And the sun was shining brightly ? 
Very brightly. It was very hot, 


Is there any curve in the road there, or is that a straight road 


I beg your pardon, 


Is the street, Georgia Avenue, is it curved, or|is it straight at 


It is straight, 


For how far back could you see if someone were looking ahead, 


Several blocks. 


Isee. And ] want to again ask you, did you ever reach the 


I did not reach the street car platform. 


Did you fall off the car platform? 


I was not on the street car platform. 


Would you describe again what you were doing? 


Well, Iwas going over to it, 


Would you describe the type of day it was? 


Q I mean at the time that you were going back toward the platform. 

A When the traffic started to move I knew I couldn't make it 
across. It is a very wide street, so I just turned around and started back 
and -- 

Q Were you in the crosswalk at all times? Now I described the cross- 
walk, if I may indicate this area, which is in the northwest quadrant of the 
street, which is thasked off here and runs back to the edge of the platform, 
which is 25 feet; were you in that crosswalk? 

MR, GRAHAM: I object to that, Your Honor. Let's use the legal 
definition of the crosswalk, which is set forth in Article 2 of the Traffic 
Regulations. 

THE COURT: That is right, 

MR, GRAHAM: I have a copy of them here. 

MR, BROWN; That is a marked off crosswalk, Your Honor, 

THE COURT: I don't know what itis. Nobody here has seenit. You 


* 


are not a witness, 


MR. BROWN: No, Iam not. Ihave asked the witness, not Mr. Graham, j 


‘THE COURT: She has already stated where she was. Now, whether 
or not it is a crosswalk, that is another matter, That is before the jury. 
MR. BROWN: Thank you, Your Honor. 
Ihave no further questions. 


THE COURT: .Cross examine. 


CROSS EXAMINA TION 
BY MR. GRAHAM: 
Q Mrs. Conlon, did I understand you to say that in this flat level 
area here a person could see for several blocks? 
A Yes, sir, 
Q Now, when you turned around and looked north could you see 
for several blocks ? 
A Well, I just looked within the street car area there. 
Q How far north did you look before you started back across? 
A Well, I didn't see anything within the -- near the loading 
platform at all. 
Q My question is, Mrs. Conlon, now what you saw, but how far 
north did you look? 
A Well, that I couldn't say. 
You don't know how far up you looked? 
No, sir. 
How much did you pay the hospital for this? 
For what? 


Your hospitalization. 


Well, this bill here is $1,294, 60. 


Did you pay that or did your husband pay it? 


My husband paid it. 


nD PrP Dp PrP DO FP DOD SY 


Do you have a cancelled check for that? 


MR, BROWN: Your Honor, may ‘we approach the bench? 


AT THE BENCH 

THE COURT: One ata time. 

MR, BROWN: Iam sorry. These are paid bills, your Honor, and 
they were paid partially by hospitalization and partially by the plaintiffs. 

THE COURT: What is sq material about this? 

MR. GRAHAM: She testified that she personally paid twelve hundred 
and some odd dollars. . 

THE COURT: She said her husband paid it. 

MR, GRAHAM: That is all right. I don't want one claiming it and 
then the other. 

THE COURT: She said'her husband paid. 

MR. GRAHAM: On cross gees tes she said her husband paid. 

THE COURT: Is that correct? 

MR, BROWN: It was ‘paid in full by hospitalization mostly but her 
husband paid for hospitalization. 

THE COURT: : Well, there is a great difference, you know, between 
a hospital bill and what it would be without the hospitalization, I have the 
experience and I know. 

MR. BROWN: That is true, 

MR, GRAHAM: This is not a receipt. Thetis ohetlwas talking about, 

MR, BROWN: May I show you, sir -- 

THE COURT: Does it show any stamp on it? 

MR. BROWN: Here is what the week's bill was and here is what the 


insurance company paid and then the rest was paid by the hospital. The 


bill has been paid. It doesn't matter by. whom. 


THE COURT: It does matter by whom it was. This hasn't been paid 
by her, She can't claim it all. 

MR. BROWN: Paid by her hospitalization, 

THE COURT: Her hospitalization is on a premium, 

MR, BROWN: I beg your pardon, 

THE COURT: I know it because I carry it and carried it for years. 
I think I have read that, 

MR, GRAHAM: My objection is she testified she paid/it, She should 
say I don't know who paid it but it has been paid, She gets up there and says -- 

THE COURT: Iwill sustain the objection to it, 

MR, BROWN: Thank you, Your Honor. 

IN OPEN COURT 
BY MR. GRAHAM: 

Q Mrs. Conlon, you have told us, have you not, that you missed 
a total of 65 weeks from work? 

A I didn't say how many weeks; I don't know. I didn't count the 
weeks. 

Q Then are you familiar with the fact that your lawyer has claimed 
65 weeks in the pleadings of this case? 


A I guess I would know it, 


Q Well, did you discuss that with him? Did those figures come 


from you? 
A I suppose if he has them I gave them to him. 
-Q Now, in August of 1958, about 12, 13, 14 months) after this 


accident, you were discharged by Dr. Eisenberg, were you |not? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Q 


Yes, sir. 

And since that time have you received any medical treatment? 
From Dr. Eisenberg? 

Yes. 

Iwas back once. 

When was that? 

In -- wait a minute -- in January. 

Of this year? 

Of this year. 

Why did you go back in January of this year? 

I went back for a check-up. 

Did he’ examine you at that time or did he treat you? 
He examined me. 

Have you received any treatment from him since then? 
No, sir. 


Have you received any treatment from anyone for your injuries 


that you received in this accident since August of 1958? 


A 


Q 


No, sir. 


Now,) in August of 1958, or prior to August of 1958, did your 


husband run a newsstand at the Dupont Plaza Hotel? 


A 


Yes, sir, 


And about that time did he start a newsstand in the Burlington 


Yes, sir. 


Q And after August of 1958 when Dr, Eisenberg discharged you 
from his gee did you start working for your husband in the newsstand at 
the Dupont Circle Hotel part of the time? 

A I relieved him several hours in the afternoon about three times 

And did you receive any salary for that? 
No, I didn't, 

Q You filed an income, separate income tax return, as a self- 

employed person; is that correct? 
Yes, sir, 
And your husband filed such a return? 
We file a joint return, 
Did he file a return listing his business expenses? 
I suppose. 
Did you file a return listing your business expenses? 
Well, sure. 


.MR, GRAHAM: And may I have the returns? 


MR. BROWN; They are at your disposal, Mr. Graham. 


BY MR. GRAHAM: 
Q These figures that Mr. Brown talked to you about and asked you 
to read, your income tax figures for the years 1955, '56, and '57, were those 


figures that you read your gross income; in other words, everything you got 
in before you paid your expenses ? 


A Yes, sir. 


Q Now, then, after you had your business expenses you reported a 
net income upon which you paid tax; is that correct? 

MR. BROWN: If Your Honor please, at this point I note an objection to 
this question. 

THE COURT: Objection overruled, 

BY MR, GRAHAM: 

Q Is that correct? 

A Well, I suppose so, we have in order to make up our income tax, 

Q Well, you arrived at a figure there that says net profits, is that 
correct, 

A Iam not too familiar with these things. 

Q Iask you to refer to line 23, which is the last line above your 
schedule for depreciation and expenses, does that say net profit? 

A This amount on the bottom down -- 

Q Line 23. 

A Yes, sir. 

Q And ig that the amount you reported to the Government as your 
net income? 

A Yes, sir. 

Q Now, | I wonder if you would go back to the year 1955 and tell us 
how much your net income for the year 1955 was. 


A Well, on here is 2922, 18. 


Q  Thatis $2,922.18? 


A That is right. 


Q° Would you tell us what your net profit for 1956 was? 

A I don't know where to look for it. 

MR, BROWN: If ‘Your Honor please, for the same reasons I note an 
objection to the same question. 

THE COURT: Overruled; your objection runs through|all this line of 
testimony with the same ruling. 

MR. BROWN: Yes; thank you, Your Honor. 

BY MR. GRAHAM: 

Q You found the page where you read that $4,150, 00 off for 1956? 
Do you remember reading that $4,150. 00? 

A Yes, sir. 

Q Now, for the year 1956 would you look on line 23 and tell us 
what your net profit was that you reported to the Government? 

A ‘The net was $4,150. 

Q Is that what you had left after your business expenses ? 


A My net profit was 3,127. 66. 


Q Now, would you look at 1957, please, the same page, and tell 


the Court and the jury what your net income was, or your profit for that 
year? 
A Net profit, $942. 89. 
Q Is that the amount you received from everyone, or is that the 
amount you showed as your profit? 


A I just can't make it out, . 


Q You are looking at this social security tax here now, I will 
come back to that in just a moment. As I understand, you worked, though, 
in 1957, the year of the accident, from the first of the year until April; 
is that correct? 

Yes. 
Then you and your husband went on this two months' vacation? 
That is right. 
And you came back to work and you went to work on a case, 
is that right? 
That is right. 
And you had been working on a case for two weeks? 
Fifteen days. 

Q Fifteen days before the accident. Do you recall talking to the 
police officers after this accident? 

A No, Idon't. Do you mean at the scene of the accident? 

Q At the scene of the accident or at the hospital? 

A I don't remember anything at the scene of the accident. Ido 
remember at the hospital the policeman telling me he was coming back 
the next day to see me. 

Q Did he see you the next day? 


No, sir. 


A 
Q What did you tell him about the accident that day? 
A 


I don't think I told him anything. I don't even remember talking 


to him until he told me he would come back the next day. 


Q 
hospital? 


A 


Incidentally, were you in pain during your entire stay in the 


I beg your pardon. 


Were you in pain during your entire stay in the hospital? 


Yes, sir, 


Was there ever a time when you were without pai 


No, sir, 


Are you familiar as a nurse, Mrs. Conlon, with 


followed by the nurses in hospitals of observing the patients 


the procedure 


during the day 


and making periodic notations in the hospital records as to whether or not 


the patient is comfortable, and as to whether or not the patient has no 


complaints, whether or not the patient slept well, ate well, was not complain- 


ing of anything? 


A 


Q 


A 


Q 


Yes, sir, but may I say something? 
You are familiar with that? 


Yes. May I say something? 


Your attorney may have something to ask you about that, 


Now, the second time you were in the hospital you had 


did you not? 


A 


Q 
correct? 


A 


.Q 


I don't know whether it was an allergy or what it 


an allergy, 


was. 


They were giving you Benadryl while you were there; is that 


I don't know what the medicines were. 


Now, when you went into the hospital the first time on the 15th 


day of June did you tell them that your name was Mrs. Mary Conlon? 


A 


Q 


Yes, sir. 
And that you lived at 1339 Fort Stevens Drive ? 
Yes, sir. 


Did you also tell them that you were allergic to morphine, not 


to give it to you? 


A 


Q 


Yes, sir. 

They didn't give it to you, did they ? 

I don't know. 

Did you also tell them that you had not been unconscious? 
I don't remember telling them that. 


Did you also tell them that your father was born in Scotland and 


your mother in Ireland? 


A 


I didn't tell them my mother was born in Ireland because she 


wasn't, but my father was born in Scotland. 


Q 


A 


Q 


A 


Q: 


Maybe because it was McGuire they just assumed it was Ireland. 


It was McGuire. 


Did you tell them you were born January 15, 1901? 


I probably did but I was born in 1898. 


But later on when you went in, did you tell them you were born -- 


1903 is the. other time? 


A 


I didn't tell them 1901. Ibelieve -- 

You were born in January, 1898? 

That is right. 

Now, have you been bothered with anemia during your life? 


No, sir. 


occasions, is that correct? 
MR. BROWN: On what? 
MR, GRAHAM: I asked on several occasions. 


MR. BROWN: Oh. 


he hasn't, all that summer, but after that he didn't, not for 


Q 
A 
Q 


A 


Q 


Have you been treated for anemia? 
Yes, after the accident. 


Before the accident had you ever fainted? 


I have fainted, yes. May I explain the circumstances ? 


No, your attorney can bring that out, You fainted on several 


BY MR. GRAHAM: 

What was your answer? 

I said, yes, sir, 

Have you fainted since the accident? 
No, sir. 

Has Dr. Brill been treating you for your anemic 


No, he did at first, right after I came out of the 


Incidentally, these glasses that you broke, were 
They were glasses but they were prescription gl 
But they were dark glasses? 


They were dark, 


condition? 


hospital, but 


anemia. 


they sun glasses? 


asses, 


Mrs. Conlon, I show you a consent to operate dated 6/15/57, 


which is contained in the Emergency Hospital files and ask you if that is 


your signature, 


A 


Yes, sir. 


Q And could you tell us the circumstances of why you signed that? 

A Well, my leg was in such a condition that I had to have the 
operation and I had to give them permission to operate. 

Q You had to give them written permission before you went into 
the operating room, is that correct? 

A That is right. 

Q And they accepted your permission, did they not? 

A Apparently so. 

And they operated? 

Yes, sir, 

Iwonder, Mrs. Conlon, if you would mind stepping down to the 
board, 

(The witness left the witness stand and proceeded to the blackboard. ) 

Q Mrs. Conlon, we now have a man and a lady, and an automobile. 
I will put that over here for the time being. Would you please let the man 
indicate your husband and the lady you and show us where you and your husband 
went until you got to the point where you started to cross the street? 

A Well, my husband left me before we got to this corner, because 
he went to a tailor shop, which was on the corner. This was a corner store 
and the building on that corner -- 

Q Is there an alley up here off of Rittenhouse Street? 


Yes, sir. 


A 
Q And there is a tailor shop next to the alley? 
A 


The tailor shop is on the alley on the east side of the alley. 


Q All right; we will put your husband in the tailor shop then. Now, 
would you show the ladies and gentlemen of the jury, using|that yellow lady, 
how you went to the corner? 

A I don't know how I went. This is the corner onjit. I ¢ame down 
Rittenhouse Street here to the corner. 

Q And what did you do when you got to the corner? 

A Well, I looked at this light and I started over, 

Q Wait a minute; would you mind going back up there and indicate 
which light was green? 

A The light on the southeast corner was green. 

Q Where was this light with relation to the way you were standing? 


A Well, it would be on the southeast corner, it would be to my 


In this direction? 


I was walking this direction and the light was over on this corner 


Is that to your right? 


Sure, if I was walking down the street it would be to my right. 


Q 

A 

Q Now, is it also to your front or to your direct right? 
; ‘ 


To my direct right, 
Q So that standing on the cerner, if you had turned a 90-degree 


angle to the right, you would have been facing the light which you say. was 


A I don't understand the question, 


Q All right, facing as you were, if you turn to your right, watch 


me as Iam -- would you be facing the light that you looked at? 


A I was facing the light I looked at, but it was to my right. 
Q But was it. in front of you or was it straight out to your right? 
A It was straight out to my right on the southeast corner and I was 
on the northeast corner. 
Q Well, that is catercorner from you then; wasn't it? 
It was catercornered. 
All right, now, we have got that. What was the color of that light? 
When I started to cross it was green, 
Do you know how long it had been green? 
No, sir. 
Q From the time you saw that light green while standing in that 
position did you ever see it any other color but green? 
A Well, I didn't look again. 
Q Now, after the time you looked at it and saw that light was green 
did you step forward right away? 
A Yes, sir. 
And did you ever look at that light again? 
No, I didn't, 
And do you know how long it had been green when you looked at it? , 
No, I don't. ir 
Q Now, when you crossed the street were. you crossing in the center 


of the crosswalk, closer to the right or closer to the left? 


Well, I would be closer to my left. That would 


be closer to the 


Q Now, if I may, would you mind standing back just a moment and 


let me ask you this: On the corner over here there is a driveway going into 


the shopping center from Rittenhouse, is that correct? 
A Yes, sir. 
Q And another driveway going into Georgia Avenu 
A That is right. 
Q Now the Peoples Drug Store is just north of thal 
Georgia Avenue, is it not? 
A There are two driveways going into the parking 


up near the drug store and one near the Rittenhouse. 


e? 


t driveway off of 


space, one right 


Q Is that driveway and this driveway (indicating) or would there be 


two off Georgia Avenue? 


A Two off Georgia Avenue. 


Q The other one would be up this way so (indicating), is that correct? 


A It would be one -- wait a minute. There would 


one up here, right up here (indicating). 


be one in here and 


Q You hold your finger there and I will put that one in just temporarily. 


Now, is that where your finger was? 
A Assuming this is the Peoples Drug Store, 


Q We will put Peoples right here (indicating). 


MR, BROWN: Of course, being put in there now, it is not drawn to 


scale, 


THE COURT: No, that is perfectly obvious, 


MR. GRAHAM: I don't intend for it to be according to scale. 

THE COURT: I think possibly if you use that crayon we would be clearer. 

MR, GRAHAM: I think you are probably right,' I think we have an 
architect on the jury we could use but I will do the best I can, 

BY MR. GRAHAM: 

Q Now, I have drawn in Peoples as being -- at least, we can under- 
stand that Peoples Drug Store is to the north of the northern driveway; is that 
right? 

A That is right. 

Q And on the corner nearest to Rittenhouse Street is a Woolworth 
ten-cent store, five-and-ten-cent store? 

A A five-and-ten-cent Kresge store, 

Q Iwas wrong, of course. You can't buy anything for a nickel 
anyway, can you? 

Now, next to the five-and-ten-cent store is what? 

A The Acme grocery store, 

. And is that where you were going? 
Well, I was going to the drug store and to the grocery store. 
And then I think there was a bakery or beauty shop? 
Yes, there is a bakery and beauty shop and flower shop. 

Q ‘That doesn't make any difference. We will put in three or four 
other stores there. So it.was your intention to go to' the Acme first or to 


Peoples first? 


A Peoples. 


Q And that is the drug store that is at the northern part of the 
little shopping area? 
A Yes, 
Is that about midway in the block between Sheridan and Rittenhouse? 
No, it is not that far. 
Is it closer to Rittenhouse or closer to Sheridan? 
It is closer to Rittenhouse, 
Q All right, now; show His Honor and the ladies and gentlemen of 
the jury what you did when you observed the light was green and you stepped 
off the curb. 
A Well, I was coming across here and was approximately in here 
(indicating) and the traffic started to move from down here (indicating) and 
other traffic started to move. 
Q Would you mind stopping right there for a moment, because I 
am not sure the jury heard you. When you got there you say the traffic 
started to move? 
A That is right, 
Is that the northbound traffic ? 


Yes, sir. 


In other words, that would be the traffic going in C direction? 


That is right. 
Q And there is a loading platform over here (indigating), is there 
not, or was? 


A Yes, there was. 


Q Just so that everyone can know, the loading platforms there have 
now been torn up and street cars don't run on Georgia Avenue any more now, 
do they? 

A I don't know. 

Q Now, standing as you were when you saw the traffic start to move, 
if you had continued to stand there would any of the northbound cars have 
come in contact with you? 

MR. BROWN: I object, Your Honor. 

THE COURT: Overruled. She may answer if she can. 

THE WITNESS: I don't know. I just couldn't have made it clear across, 

THE COURT: Itis a two-way street, is it? 

THE WITNESS: It is a two-way street and quite a wide street. 

BY MR, GRAHAM: 

Q To the best of your recollection, were you in the center of the 
street when you saw the traffic moving? 

A I was approximately in the center of the street car track. 


That is the southbound or northbound track? 


Q 
A Southbound track, 
Q 


I will tell you what, if you don't mind, where you have yourself 
there. Would you mind outlining the quarter where you are standing? 
A I still don't understand what you mean, 
Q = Iwill do it, 
Now, is thé square in the approximate center of the southbound street 
car tracks? 


A Approximately. 


That is where you were when you saw this traffic come north? 
To the best of my recollection, it is. 
At that time did you look to see what color the light was? 
-.No, as the traffic started to move I moved back. 
Did you move backward or did you turn around? 
I turned around, 
Q Now, would you turn yourself around. Iam sorry -- on the board -- 
and tell the jury whether you turned to your right or to your left. 
A I turned to the right, 
Q You turned facing south and all the way around, jis that correct? 
A That is right. 
Q When you got all the way around is that when you glanced to the 
north or looked to the north? 
A Yes, sir. 


But you don't know how far you looked? 


Q 
A No, I don't, it happened so quickly. 
Q 


Show the ladies and gentlemen of the jury with this -- oh, you 
have a crayon, From this square here {indicating), would you show the 
ladies and gentlemen of the jury with a dotted line the course you took in your ° 
steps? Make it a solid line. And do you know how far you got? 
Well, I got within a few steps of the ramp, There was a ramp there. 
How do you know you got that far? 
Because I remember. 


Then what is the next thing you remember? 


A I don'tiremember anything more until they were putting me in 
the ambulance, 

Q What portion of the car came in contact with you? 

A That, I don't know. 

MR, GRAHAM: All right, you may resume your seat now. 

(The witness left the blackboard and resumed the witness stand, ) 

BY MR, GRAHAM: 

Q Mrs. Conlon, at this point where you stopped between the south- 
bound street car tracks and looked to the north, was there anything to obstruct 
your vision to keep you from seeing to the north? 

A I didn't see any cars at all, 

Was there anything to obstruct your vision? 

No, sir. 

No street car? 

No, sir. 

No obstructions ? 

No, sir, | 

No cars, no nothing toobstruct your vision? 

Not on'the inside of the street car track there wasn't, 


By inside you mean -- 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


The street car track side, 
Q The street car track side. Mrs. Conlon, do you remember telling 
the police officer that you stepped off of the-west curb, you saw a traffic light 


turn to yellow, and you went for the loading platform, and you do not know 


whether you got to the platform and were hit before you got to the platform, 
or whether you got to the platform and fell? 

A Iam certain I have never told him that, 

MR. GRAHAM: Ihave no further questions, Your Honor. 

THE COURT: Any redirect? 

MR, BROWN: Yes, Your Honor. 

REDIRECT EXAMINATION 
BY MR, BROWN: 

Q Just so I don't want to disappoint Mr. Graham, Mrs. Conlon, 
Mr. Graham questioned you about these fainting spells that you had. Would 
you please explain to the jury what they were? 


A Yes, Iwill. The first time I ever fainted in may life was, well -- 


THE COURT: Talk closer to the microphone, 


THE WITNESS: Iam sorry. Well, Iwas married four or five years, 
which would have been I was around 30 years old anyhow. I was washing a 
leaded window and the rope broke and pinched my finger and I fainted. Well, 
that would have been in the 1920s. 

BY MR. BROWN: 

Q When was the next time you fainted? 

A The next time was 1949 and I was getting out of the bath tub and 
slipped and I had an impacted break, a fracture of my wrist and at that time 
Ifainted, The first time I fainted was when I caught my fingers in the beaters 
of a Mixmaster. And I fainted that time and. that is the only time in my life 


I have ever fainted. 


Q Did you faint on that day of this accident? 

A I don't think so. 

Q Now, Mr. Graham asked you if there was anything to obstruct 
your vision to the left of the street car platform, Now, would there be any- 
thing to obstruct any traffic coming down the right side of the platform? 

A Do you mean going north? 

No, going south, 


Going.south? 


Q 
A 
Q Yes, on Georgia Avenue. 
A 


On the right side, no, I -- Idon't know, I didn't look on the right 
side. There wasn't when I crossed from the Rittenhouse from the corner, 
until I got out to the center of the street. There was nothing then. 

Q Now, how far up from this point when you were here (indicating) 
and you looked up Here {indicating on the map), how far up did you look? 

Well, I just looked up beyond the street car platform. 

Do you mean up to this point here (indicating)? 

That is about it, 

And there was nothing there? 

There was nothing in view. 

Now, Mr. Graham asked a question about the nurse's notes and 
about pain. Did you receive sedation in the hospital constantly? 

A I don't know whether constantly. I couldn't tolerate the medicine 


and had a reaction to it, 


Q But the doctors prescribed certain medications for you which 
were pain-killing drugs? 
A That is right. 


Q And they are all written in here, 


Now, Mrs. Conlon, your left leg, does that bear a scar? 


A Yes, it does, 

Q Is that where the most of the injury was, the left leg? 

A That is right. 

MR. GRAHAM: I object to this. 

THE COURT: One minute. 

MR. GRAHAM: I object to this as being improper redirect, It is going 
beyond the scope of the cross examination. 

THE COURT: I think Mrs. Conlon testified that she still had a scar in 
her direct. 

MR. BROWN: Yes, Your Honor. 

THE COURT: Then why repeat it. It does go beyond the scope. That 
is in the minds of the jury, I think, now, if my memory is correct. 

MR. BROWN: Ihave no further questions, 

THE COURT: Any recross? 


MR. GRAHAM: Very little. 


* * #e * 


Thereupon -- 
CICERO ALEXANDER TENNANT, 


the defendant, was called as a witness by the plaintiff and, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, BROWN: 
Will you state your full name, please? 
Cicero Alexander Tennant. 
Where do you live now, Mr. Tennant? 
Anaheim, California. 
Anaheim, California? 
Yes, sir. 
- What is your address there? 
1133 North Citron, Apartment 12. 
Now, where did you live before that? 
A I was living in Arlington, Virginia, before then, 5001 South 
Tenth Street, 
Q Where did you live before that? 
A Let's see. Well, before that I was with the United States Army 
at Fort Jackson. 
Before that? 
1802 North Oak, apartment 4, Arlington, Virginia. 
And before that? 
I lived for a very short while in Washington and I think it was 


2001 Columbia Road, Northwest, 


Q And at the time of this accident where was your car registered 


A The car was registered in Virginia. 


What city in Virginia? 
Richmond, Virginia. 

Is that your home town? 
Richmond. No, sir, I was born in North Carolina. 

At the time of the accident where were you employed, sir? 
National Cash Register Company, Hagerstown, Maryland, sir, 
Had you worked the morning of the accident? 
Yes, sir, Ihad, sir. 


What time did you finish work? 
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Approximately 12:00 or 12:15. 
And that was in Hagerstown? 
Yes, sir. 


Now, .12:15, is that Daylight Saving or Standard Time? 


Q 
A 
Q 
A 


Well, now, to the best of my ability, I know either the District 
or Maryland was on Daylight and offhand I can't remember which, 

Q And you drove from Hagerstown, Maryland, to the District of 
Columbia; is that correct? 
A Yes, sir, 

Q What is the distance from Hagerstown, Maryland, to the District 
of Columbia? 

A Oh, I would say approximately 47 miles, sir. 
47 miles ? 
Yes, sir. 
What time did you leave Hagerstown? 


Well, shortly after I got off work, which was around 12:15. 


Q 


A 


And this accident happened what time? 


I think they state approximately 1:45. I mean -- excuse me -- 


2:45, I think it was 2:45. 


Q 


Now, ‘driving from Hagerstown to the District of Columbia, did 


there come a time when you made a stop to ascertain where you were ? 


A 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Yes, sir. 

Where was that? 

At an Esso station on Georgia Avenue. 

What did they tell you with respect to where you were only? 

Oh, he told me I was on Georgia Avenue. 

And where were you going to? 

Providence Hospital. 

Where did he tell you to turn off Georgia Avenue? 

Missouri Avenue, 

Now,| had you ever been in the District of Columbia before that? 


I had been as a passenger in cars but never had I been on 


Georgia Avenue. 


Q 


So you were unfamiliar with this neighborhood at the time of this 


accident; correct, sir? 


A 


Right, sir. 

You did not know where Missouri Avenue was? 
No, sir, I did not, 

He told you how many lights to go down? 


No, sir, he didn't, 


Q Well, what did he tell you? 


A He told me the approximate number of blocks. Of course, he 
wasn't sure of them himself, but he said approximately four or five. He 
wasn't quite sure, he said, but it was about that distance. 

Q Now -- 

THE COURT: One minute, Finish your answer, 

MR. BROWN: Iam sorry, Your Honor, 

THE WITNESS: He said it was. about that distance. 

THE COURT: That is all right. 

BY MR. BROWN: 

Q Where was this Esso Station? 

A In Silver Spring. lam still not familiar with the|streets out there, 
so I couldn't give you the intersection. 

Q As I understood it, you testified once before here and you said it 
was a big intersection at Georgia and Colesville Road; isn't that correct? 

MR, GRAHAM: I object to him saying testified here before, Your Honor. 

THE COURT: Thatis improper. If you have anything different, you 
face him with it. If you have a deposition with anything like that, produce 
it and ask him about it. The objection is sustained, 

BY MR. BROWN: 

Q As you started down Georgia Avenue, Mr. Tennant, did you have 
occasion to drive on the street car tracks? 

A Only from what I have learned has been approximately two blocks 


from the accident, 


Q Other than that you drove to the right of the street car platforms? 

A That is correct, 

Q So up until the time you drove on Rittenhouse, gotten within two 
blocks of Rittenhouse -- 

A Approximately two blocks, 

Q Now, what streets back of there are there from Rittenhouse Street, 
the two blocks back? 

A That, I still don't know. Iam still counting my blocks. 

Q How many blocks had you counted from the place where you had 
stopped at the Esso station? 


A As I said before, he said it was approximately four to five, and 


one, he said, would be a very long block, so I counted that tremendous long 


block as one. He'told me to count the ones to my right, not to pay too much 
attention to the ones to my left. 

Q So from the time you left the Esso station until the time of the 
accident how many blocks had you driven? 

A I would presume approximately four to five, and then I began 
looking for Missouri Avenue. 

Q Now, what streets did you pass? 

A Well, sir, Iam unfamiliar with the streets, I couldn't name 
them for you. 

Q Did you read their names on the signs? 

A Yes, sir, but the accident happened three years ago, close to 


three years ago, close to three years ago. 


Q I understand that. Did you have occasion to attempt to observe 
the signs as you approached Rittenhouse Street? 


A Yes, Idid, sir. 


Q Now, would you mind stepping down, please? 


(The witness left the witness stand and proceeded to the blackboard. ) 


Ihand you here your automobile and I ask you to place that automobile 
at the point when you first noted Mrs. Conlon, 
Approximately right there (indicating). 
Now, where was Mrs, Conlon? 
She was standing approximately right here, sir (indicating). 
Now, that is right where? 
On the platform itself. 
She was standing on the platform? 
Yes, sir. 
And now, Mr. Tennant, who else was on the platform with her? 
Well, she was apart from the small gathering. |I believe I would 
say approximately ten people were there at the time. 
Q Where were they standing, sir? You point out and show me where 


the other ten people were standing. 


A All right, sir. They were standing about from here around in this 


area here (indicating). 
Q There were ten people there? 
A I would say approximately ten, 


Q Were they men or women? 


A Both, sir. 

Q And Mrs. Conlon was apart standing at this point which you have 
marked, which is approximately four feet from the edge of the platform, is 
that correct? 

A Somewhere in there, yes, sir. 

All right; now which way was Mrs. Conlon facing? 
She was facing west, sir. 
Now, west is up here (indicating). 

A Yes, sir. 

Q So Mrs. Conlon was standing on the platform looking west; is 
that correct? 

A Yes, sir. 

And you proceeded down the platform? How fast were you going? 
Approximately 15 to 20 miles an hour. 


How do you know that? 


I had checked my speedometer back up this way (indicating) 


before the light changed. 

Q Didn't you increase your speed -- by the way, withdraw that 
question. 

What was the condition of the light for the Georgia Avenue traffic when 
you approached that point there (indicating)? 

A Let me go back and then explain to you the color of the light 
approximately 50 yards this way (indicating). 


Q Fifty yards? 


Yes, 
Q All right, go ahead. 
A As I was approaching here (indicating), I would jsay the light was 
red, I began to slow down, at which time Ichecked my speedometer, It 
was somewhere approximately 15, 16, .17 miles an hour. Now as I get to 
approximately here (indicating) is when I begin to check my) street and the 
light also changes. Now it was right in this area that I first observed 
Mrs. Conlon also and then the light changed for me to green, 
Q And the light changed to green; on what corner was that light? 
A Right over here, sir. 
Q Now, as I recall, you were traveling down Georgia Avenue to 
the right of all platforms, Why did you come to the left of this platform? 
A Well, approximately 2 or 3 streets back, as I had been counting 
my blocks, either this street or the streets right in this area should have 
been Missouri, As I was counting the streets in accordance to the directions -- 
Q You were looking for Missouri Avenue, isn't that correct? 
Yes. 
Didn't you think Rittenhouse Street was Missouri Avenue? 
I presumed it might -- 


When did you determine it was not Missouri Avenue? 


Approximately right in here (indicating), sir. 


Back here (indicating) ? 


Right in there (indicating). 
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And you knew then. How did you determine that was not 


Missouri Avenue ? 


I looked at the street sign, 
Where was the street sign? 


This corner, sir. 


Q And you were looking at this corner? Now, how fast were you 


going then? 

A Approximately 15 or 16 miles an hour. 

Q How do you know that? 

A Once this light was red, as I checked my speed then, and began 
to slow down, almost three things did happen here at once. As I got to there 
(indicating) the light turned to green. Now, I checked the street sign and saw 
Mrs. Conlon and I also checked my speedometer -- that, you might say, 
would be the fourth -- the speedometer was 15 to 16 miles an hour, 

Q Where were you when you checked the speedometer? 

A Right there (indicating), so. 

.Q So when you were there traveling 15 miles an hour you looked 
at your speedometer, you looked at the traffic sign, you looked at Mrs. 
Conlon; is that correct? 

A No, not individually -- 

Q And -- 

THE COURT: Let him answer. 

THE WITNESS: In one glance looking at the street sign you can also 
observe any person standing on this corner of the platform. They are in 


your line of vision, so you don't make three separate looks. 


BY MR. BROWN: 
Q And all the other ten people were in your line of vision, too; 
is that correct? 
Well, I could see people. 
Well, wouldn't these people have obscured Mrs, 
No, sir, she was apart from them, 
She was apart from them? 


Now, will you then take off and tell us what you did as you moved 


down the platform, what you did and what Mrs. Conlon did? 


A. All right, sir; as I proceeded just about with the right wheel on 
this closest trolley track here (indicating), as you would say, as I got to 
about here I saw Mrs. Conlon kind of beginning to turn a sort of a weak turn 
to her right. Well, I moved over just a little bit and that was about in here 
(indicating), so I moved over to the other side as to where the right wheel 
was in between the trolley tracks, straddling. I kept looking straight, then 
I by that time, I presumed Mrs. Conlon had seen me. I presumed then she 
had seen me and I knew then it wasn't my street, Missouri, and as I pro- 
ceeded on down to here (indicating) this is when I feel I saw/this blur. I 
saw the blur first. It hit the right side of the fender and actually I didn't 
know what it was. I didn't know what it was, but I began to|turn the car 
to the left, and at the same time apply my brakes so that left me over in 
about right here (indicating), way up in here, I would say, and then, of 
course, Mrs. Conlon was lying out here (indicating). 


Q You have got Mrs. Conlon here (indicating) and|you had passed 


Mrs. Conlon, and /iyour testimony is now that she walked into the side of 


your car? 
A I wouldn't say she walked, I don't know how she got there. 
She either stepped -- she must have been stepping either forward or back- 
ward, because I first saw the blur, and from the blur I couldn't say it was 
a step forward or backward. 
Q You don't know what part of your car hit her? 
Yes, Ido. 
What part? 
She hit the right front fender in back of the headlight, 
About like that (indicating) ? 
My car didn't hit her, 
Is this a pretty good position? 
It is about there, that is right, sir. 
Q All right; now where was Mrs. Conlon's body when you walked 
over to it and talked to. her? 
A In the crosswalk, 
Show me, 
About right there (indicating). 
So she was lying in the crosswalk? 
No, sir, she wasn't facing that way. 
Q I don't know how she was facing. We are just putting her in the 
crosswalk, 


A There is a certain way of putting her. 


Q Put her the way she was, You were there, 
THE COURT: Here, put it the way she was. 
THE WITNESS: North and south. 
BY MR. BROWN: 
Q She was facing that way? 
A Yes, sir. 
THE COURT: Was she lying that way? 
THE WITNESS: Yes, sir. 
THE COURT: .All right. 
BY MR, BROWN: 
Q And how far down was your car? 


A The officer told me to double park after that over on this 


side (indicating). 


Q I mean after the impact, before the officer came, when you 
came to a stop. 

A Approximately right in here, In other words, I was in the 
northbound trolley lane. 

Q What part of your car struck Mrs. Conlon? 

A My car didn't strike Mrs. Conlon, 

MR. GRAHAM: .Would you keep your voice up a little bit. 

THE COURT: Talk'to the jury. 

THE WITNESS: My car didn't strike Mrs, Conlon. 

BY MR. BROWN: 


Q What part? 


A What part did Mrs, Conlon walk into, if that is your question? 

Q No, I didn't ask that question. 

THE COURT: Don't argue with him. Just say no, that is not my question, 

BY MR. BROWN: 

Q. You told the jury that Mrs. Conlon came into your car at this 
point (indicating), is that correct? 

A That is right. You could also say my car didn't strike her. The 
point of impact is the point of the question you are asking. 

Q That is right. 
The point of impact was my right front fender behind the headlight. 
Your right front fender? 
Yes, sir. 
Yet she was thrown how many feet forward? 
I don't know approximately how many feet. 
19 feet forward; is that correct? 
As I said, I don't know approximately. 


You can take the stand now. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


(The witness proceed back to the stand from the blackboard. ) 

Now, after the accident you were taken to a police precinct or police 
station and you gave a written statement to the police concerning this 
accident, did you not? 

A Yes, sir, I did, 

Q And do you remember the names of the officers to whom you 


gave this statement? Would Everett and Hough sound correct? 


A Yes, sir. 


MR, GRAHAM: If Your Honor please, I have a copy of the statement. 


Ihave no objection to it being admitted into evidence, 


THE COURT: You can conduct your examination in your own way. 


MR. BROWN: Thank you, Your Honor, 


BY MR, BROWN: 


Q And this statement was given about two hours after the accident, 


was it not? 


A If that is the time stated on the statement, 


Q And at that time you knew how many people wer¢g on the street 


car platform, didn't you? 


A Well, I had to say a crowd and I had to presume ten. 


Q And I read from your statement given to the police -- 


MR. GRAHAM: If Your Honor please, Iam going to object to him 


reading from any statement he said was taken by the police 
identified and introduced into evidence. 
THE COURT: Is it signed? 
MR. BROWN: Yes, Your Honor, 
THE COURT: Very well. Did you sign it? 
WITNESS: Yes, I did, 


GRAHAM: May the witness see it? 


until it has been 


MR. BROWN: Iwill get the original. Can we have him taken from 


the stand, Your Honor, and -- 


THE COURT: Yes, 


MR. GRAHAM: I will stipulate the original, 

THE COURT: Bring in the original. 

MR, BROWN: . The officer has the original, 

THE COURT: All right. 

MR, GRAHAM: .Do you want this witness off the stand for the time being? 

MR, BROWN: Yes, this will take a minute or two. 

WILLIAM K. EVERETT 
was called as a witness by and on behalf of the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
.DIRECT EXAMINATION 
BY MR. BROWN: 

Q Officer Everett, will you state your name, rank, and where you 
are assigned here? 

A William K. Everett, detective, assigned to the Accident Investi- 
gative Unit, sir, Metropolitan Police Department, District of Columbia. 

Q Were you so assigned on June 15, 1957? 

A Yes, sir. 

Q And did there come a time when on June 15th, 1957, as a result 
of an accident, you took a signed statement, that is, from the defendant here, 
Cicero Alexander Tennant? 

A That is correct, sir. 


Do you have the original of that statement in your files, sir? 


Q 
A Ido, sir, 
Q 


Did Mr. Tennant initial that first page and sign the second page? 


A That is correct, 


MR, BROWN: Iask that this be marked Plaintiffs' Exhibit No, 13. 


* * * * 


MR. BROWN: At this time I do not wish to introduce that in evidence. 
I wish to use that with a different officer, 


THE COURT: All right. 


a a 


On thing. Do you have any photographs in that file? 


There are two, sir. 
x oe * OX 


BY MR. GRAHAM: 

Officer, we will keep these in the court now. 
A Yes, sir, 
Q Officer Everett, when Mr. Tennant was in your office he was 

there voluntarily to give a statement, was he not? 

A That is correct, sir. 
Q And he did give a statement freely and voluntarily? 
A Correct, sir. 
MR. GRAHAM: Where is the copy of that statement? 
MR. BROWN: Idon't have it; it was introduced in evidence. 


BY MR, GRAHAM: 


Q  Among'the questions asked him, Officer, the lagt question on 


page 1 was: 
"Now, tell us in your own words exactly what happened as you approached 
Rittenhouse Street, Northwest," 


A Correct, 


Q Now, 'would you please read to His Honor and to the ladies and 
gentlemen of the jury what Mr. Tennant told you two hours after the acci- 
dent, how this accident occurred, 

MR. BROWN: Your Honor, I object to this question at this time. 

THE COURT: What for? 

MR. BROWN: The entire statement is in evidence and the entire 
statement will bel read to the jury, and I don't think he should pull one of 
the questions out. 

THE COURT: You can read the entire statement to the jury but Mr. 
Graham is entitled to read the statement he asks. Your objection is overruled, & 

BY MR. GRAHAM: 

Q Would you read to His Honor and the ladies and gentlemen.of the 
jury what answer he gave you as to how the accident happened approximately 
two hours after? 

A "I approached Rittenhouse Street, there is a safety zone for the 
people to wait for street cars; just as I approached it, the light turned to 
green at the approach to the intersection for me. Since I was looking for 
Missouri Avenue’ I noticed a street, and it was Rittenhouse. I was on the 


car tracks at the time and I looked across and ahead to my right to see 


the street sign and at this time I saw the lady standing at that time at the 


far end of the loading platform and she was the only one I saw on the plat- 
form, Iwas going about 15 miles per hour at this time and when I saw 
the street sign and it was not Missouri Avenue I went ahead, did not speed 


up. When I first saw the woman her back was toward me, and as I got 


about half way to the safety zone I saw her turn around toward me, and I 


thought she had seen me and was not going to cross the street. And when 


Iwas almost alongside, beside of her, I saw her take a step out towards 
the car and I turned to the left but did not miss her and I heard the impact 
and the right side of my right fender had come in contact with her, I 
applied my brakes but did not see her after that until I stopped in the 
middle of the intersection, Then I pulled over towards the cqurb and Uouble 


parked, That is where I left my car until the police arrived," 


* oe Oe x 
Thereupon -- 
CICERO ALEXANDER TENNANT, 
the defendant, resumed the stand and testified further as follows: 
DIRECT EXAMINATION (resumed) 
BY MR. BROWN: 
Q Now, Mr. Tennant, this questioning began at 5:45 p.m. 
July 19, 1957; is that correct? 


Yes. 


And the accident happened about 2:50 or 3:00 o'clock on that 


Yes, sir. 


Now, you said to the officer at that time that she was the only 


one on the platform, that you saw on the platform at that time; isn't that 


correct 


A You are correct, sir. 


Q So that within two hours after the accident she was the only one, 
but now there have become ten more people who materialize. Did you take 
the names of any of those ten people? 

A No, sir. 

Q Isn't it a fact that there are no witnesses to this accident? 

A I presume so, sir, But I think that question of yours needs some 
explanation, 

THE COURT: You may explain any answer that you made. 

THE WITNESS: Thank you, sir. I stated on that date that I did not 
see anyone except Mrs, Conlon, whereas now I state there were approxi- 
mately ten people. At the time the question was taken of me, these state- 
ments at 5:45, or whatever time it was, I was, well, quite shaky and I had 


been down. to the hospital and I had had to wait until I found out what her 


condition was, whether I would be held on manslaughter, and I will be 


truthful with you, you go through something like that and it gets pretty 
rough. Now the two officers who interrogated me, of course, they had a 
job to do and they just wanted, they would like to get out as soon as possible, 

MR. BROWN: Well, Your Honor, there is no testimony here of any- 
thing about what the officers did except their duty. 

MR. GRAHAM: I think we have had enough explanation, 

THE COURT: Iwill let the explanation stand, 

THE WITNESS: . Would you like me to go on, Your Honor? 


THE COURT: No, your counsel can bring it out in his examination. 


BY MR. BROWN: 
Q And in this statement you also, reading from that same question: 
“But, when I was almost along beside of her I saw her take a/step out toward 
my car and I turned to the left but did not miss her, and I heard the impact 
in the right side. My right front fender had come in contact with her," 
Now, isn't it a fact that you testified that you did not see her step off 
the platform? 
A That is correct, sir. May lexplain that, Your Honor? 
THE COURT: Yes. 
THE WITNESS: As to the difference between the two testimonies, not 
being of profound knowledge as the prosecuting attorneys are, on that par- 
ticular day when I stated I saw her step, I had presumed that she stepped 
because that is the only other way the woman could have gotten into the car. 
She could have slipped. That is also another word. She could have fell. 
That is another word, But the statement of seeing a blur and presuming 
that this blur comes from a step seems to kind of suffice my intelligence. 
Thank you, Your Honor, 
MR. BROWN: 
Q Now, you didn't tell the police officer, Officer Everett, just here, 
that it was a blur, did you? 
A No sir, I didn't, I did not think of that word at the time, being 
there is quite a few words in the English vocabulary. 


Q There is. But what does it mean, the word saw, to you? 


A Isaw her. Saw means to take something within your vision, 


Q And you actually saw Mrs, Conlon step into your car? 

A No, sir, that is why I just explained it. I actually saw what her 
blur was. Now, a step resulted in the blur or the blur resulted from a step, 
Let's put it that way. 


Q Now, did you blow your horn when you saw Mrs, Conlon in what 


you thought was danger that she might step off? 


A No, sir, I did not, 

Q Did you apply your brakes? 

A No, sir. 

Q Did you slow down? 

A Well, 'I was proceeding through the intersection slow at the 
speed I had given -- 

Q Actually you speeded up, isn't that a fact? 

A Well, ja mile, between a mile and two miles an hour, if that is 
what you want to call speeding up. 

Q How many times did you look at your speedometer from the time 
you started down that platform until the time of the impact? 

A None, sir. 

MR, BROWN: Will Your Honor indulge me a moment, please? 

THE COURT: Yes. 

BY MR. BROWN: 

Q So as you traveled down the platform you never looked at your 
speedometer, is that your testimony? 

A You say travel, Now a while ago you say as you went down the 


platform. Now which do you mean? 


Q As you went down. 

A Just a minute, 

THE COURT: As you were driving down the platform, let it go that way. 

THE WITNESS: As I was driving down the platform, gince I had first 
seen her and the light changed from red to green, which wag at the northbound 
end of the platform, I did never again look at the speedometer, 

BY MR. BROWN: 

Q All right; do you recall having your deposition taken on Friday, 
April 10th, at the offices of your attorney, Mr. Graham? 

A Yes, sir, I do, 

Q And I read to you from page 22 of your deposition -- no, starting 
at page 21, 

"Did you look --" 

THE COURT: You must ask him if he made the following answers to 
the following questions. 

BY MR. BROWN: 

Q All right. Did you make the following answers to the questions 
propounded to you on that date: 

"Q When you began to accelerate when you noticed it was green, 
what did you accelerate to? 

"A Between 15 and 20, 

"Q Did you look at your speedometer at that point again? 

"A Yes, sir. 


"Q How many times during the course of your traveling down the 


loading platform did you actually look at your speedometer ? 


"A Do you mean at that particular intersection? 

"Q Yes, sir. 

"A Twice. 

"Q You looked down twice at your speedometer as you looked down 
the platform? 


uA Yes, I glanced at it, yes, sir. 


"Q Did you look at your speedometer just as youmade the first swerve? f 


"A No. 

"Q When did you look at your speedometer, as you went down the 
platform about half way down or when was the first? 

tA The first time I was not anywhere near it, I was north of the 
platform when I saw the light. 

"Q Just go ahead, 

"A The $econd time was right as the light turned green and then I 
was close to the north end. 

"OQ But you said you went down the platform. How many times did 
you look at it? 

A Oh, no, then, Iam sorry." 

THE COURT: Did you make those answers to those questions ? 

THE WITNESS: Yes. 

THE COURT: That is the proper question to answer. 
Now it is time for the afternoon recess, Ladies and gentlemen of the jury, 
you will be excused with the admonition of the Court which you will keep in 


mind, until half'past 3:00, until which time this Court is now recessed, 


Thereupon -- 
DR. SANFORD H, EISENBERG 
was called as a witness by and on behalf of the plaintiff and, 
first duly sworn, was examined and testified as follows: 


* * * 


having been 


Q What was your diagnosis of the injuries sustained by Mrs. Conlon 


at that time, Doctor? 


A Well, at that time the diagnosis was that this patient had fractures 


of her lower extremities when she was first seen. This was in the emergency 


room, and subsequent to that she was sent to the X-ray department, where 


necessary X-rays were made and the X-rays studies revealed a fracture of 


the left kneecap, a fracture of the head of the right fibula, which is the out- 


side bone of the leg up near the knee, and, in addition, she had multiple 


fractures of the large leg, the bone on the left side, as well 
the smaller bone, and she also -- 
THE COURT: That large bone is the femur, Doctor, i 
THE WITNESS: No, the large bone is the tibia, 
THE COURT: I thought you said the largest one in the 
THE WITNESS: .Actually when Iam using the leg Iam 
the part below the knee as opposed to any above the knee, 


THE COURT: I misunderstood it, 


as the fibula or 


sn't it? 


leg. 


referring to 


THE WITNESS: There was also a fracture of the middle phalanx, of 


the left finger, which is the middle part of the finger, The fracture of the 


left leg was in the nature of a compound fracture, which is one in which 


the skin is broken, and that essentially was the significant injury at that 
time. 
x * Ok OX 

Q Now, Doctor, from your observation and examination of Mrs. 
Conion's leg, could you determine within a reasonable medical certainty 
from which side the impact came? 

A Well, one couldn't determine that from the examination of just 
one leg, one would have to, shall we say, draw his opinion from considering 
the fractures in both legs. 

Q Well, considering the fractures in both legs and considering what 
you found, could 'you then determine from which side the impact came? 

A It would seem to me that the impact actually came from the 
right side and the patient actually broke more or less her own leg by the 


impact coming from the right side, the right leg being struck, and in turn 


the right leg striking the left leg and the fragments of the fracture were so 


dispersed that they were pushed to the outer side of the left leg, and also 
to the front of the left leg. 
Q All right, now, Doctor, did you continue your treatment of 
Mrs. Conlon? 
A We did, 
Q For how long did you continue treatment, Doctor? 
A Well, she actually remained under actual care until August ll, 1958. 
Q Yes, but in the hospital, during the first time she was in the 
hospital, how long was she there? 


A She was discharged from the hospital on July 19th, 1957. 


* * * * 
AT THE BENCH 
MR. BROWN:. May it please the Court, the remark of the Court that 
Your Honor couldn't understand how any human being could say that -- 
THE COURT: That is true. 
MR. BROWN: It differs from the Doctor's statement. 
THE COURT: I don't care what the Doctor's statement|i 
answer that question. 
MR. BROWN: No, if Your Honor please -- 
THE COURT: Ihave indicated to you my opinion that neither the Doctor 
nor anybody can answer that question with any degree of certainty. 
MR. BROWN: Do you mean with any degree of possibility but impro- 
babilities ? 
THE COURT: What came from the right side? 
MR. GENN: He has already testified that it came from) the right side, 
in his opinion, 
THE COURT: Well, if it came from the right side she was hit by the 


car and she must have been hit on the left side. 


MR. BROWN: Oh, Your Honor, I see her walking across here (indicating). 


MR, GENN: Your Honor -- 

THE COURT: Iam just telling you what I remember. That is all, and 
maybe my recollection is indistinct and I may be absolutely wrong. You go 
ahead and ask a hypothetical question concerning everything and in cross 


examination Mr, Graham may have his own hypothetical question. 


MR. GENN: If the Court please, may I state one further point? I think 
there has been a misunderstanding. 

THE COURT: Iam not questioning the record, I know what her testimony 
is and I saw what the testimony of the young man is. That is a matter for the 
jury. 

MR. GENN: Her testimony is she was hit from the right side. 

MR. BROWN: Her testimony was hit from the right side. 

THE COURT: Her back was turned to the car. Listen tome. I remember 


her testimony. Now, she was walking -- 


MR. BROWN: Toward the platform, 


THE COURT: All right. All right. 


* oe OK XK 


CROSS EXAMINATION 


BY MR. GRAHAM 
ea kk 


Q And on/August 12th, 1958, did you write a report to Mr. Benjamin 
Brown, Mrs. Conlon's attorney. 

A Yes, I did. 

Q Would you please read to the jury, sir, the last paragraph of that 
report? 

A "This patient is progressing reasonably well. At this time she 


has both clinical and X-ray evidence in union, I feel with continued use and 


activity a good deal of her present subjective complaints should gradually 


resolve. Ido believe that witnin a relatively short period of time that she 


should be capable of resuming the duties of her occupation." 


That was in August of '58? 


That is correct. 


Was that the last time that you gave her active treatment? 


That is correct, 


BY MR. GRAHAM 


Q What time, Doctor, did you first see this lady, what time of day? 


Now, we have the hospital record here, if that would help you, to refresh your 


recollection, 


A I think I have them here. 


Q I think you have the ones for the second hospitalization. Here is 


the first one and if it would also further help you, Doctor Brill looked up when 


the operation started and it started at 6:55 p. m.; would that refresh your 


recollection as to when you saw her? 


A Well, actually in looking at the hospital records s 


he was admitted 


at 2:30. When I go through the chart the operation was sometime between 6:00 


and 7:00, Iam quite certain that I must have seen her sometime about 4:00 


o'clock, because in order to, shall we say, indicate the operation and make 


all the arrangements, a certain amount of time, in spite of, shall we say, the 


emergency, is needed, a certain amount of time does elapse, 
at about 4:00 o'clock, 

Q As a matter of fact, you have to scrub your hands 
minutes or so, don't you? 


A About ten, 


so I would put it 


for about thirty 


Q Doctor, can you tell the Court and the ladies and gentlemen of the 


jury of her physical condition and her mental alertness when you first saw 
her, or perhaps at the time she first signed that consent to operate. 

A Well, as far as her mental alertness was concerned, shall we say, 
there was no evidence of any brain damage. Naturally if such existed she 
would not be in condition to have an anesthetic. Now, as far as, shall we say, 
overall alertness was concerned, if she was excited or knew exactly what was 
going on and all the details behind it, I felt I could answer that exactly; one 
certainly would expect a certain amount of apprehension and a certain amount 
of excitement, having met with the accident, the impending surgery and things 
like that, 

Q You explained to her then what you intended to do, is that correct? 

A Shall we say we explain it to the patient but frequently the patient 
does not comprehend what we have explained to them due to the other worries 


that they have, so that if a member of the family is there we explain it to the 


member of the family. Now, Iam sure Mrs. Conlon knew that we were going 


to operate on her but I am also certain she doesn't quite remember everything 


that we told her. 
5 % * 


BY MR. GRAHAM: 

Q Do you have any apprehension that this lady did not know what she 
was doing when she signed the consent to operate, which is part of the hospital 
records? 

A No, .I believe she knew what she was signing. 

Q Did she appear to be lucid to you when you talked to her? 


A Yes. 


Did she know who she was and where she lived? 
Yes, 


Did she know she had been in an automobile accident? 


Did you discuss with her any of the details’of the accident? 


No. 


Q 
A 
Q 
A Yes. 
Q 
A 
Q 


Now, I believe you stated this lady had a feeling that her leg is 
short. You actually have instruments in your office when you put the people 
on the table and actually measure to the centimeter the length of the legs, do 
you not? 


A That is correct, 


BY MR. GRAHAM: 

Q Dr, Eisenberg, is there in the orthopedic field an expression, 
perhaps quasi-medical, or perhaps semi-medical, called a bumper fracture? 
A There is. 
Q Would you explain to:'His Honor and the ladies and| gentlemen of 
the jury what a bumper fracture is? 
A A bumper fracture is the fracture of the leg bone a short way be- 

low the knee, in which the bumper of the car actually strikes the bone and 
this usually results in a fracture in which the plateau surface| that articulates 
with the knee is actually injured, 


Pe ee 
BY MR. GRAHAM: 


Q Doctor, do,you have an opinion based upon a reasonable degree of 


medical certainity whether or not the fracture you observed in Mrs. Conlon 
is the type of fracture which is caused by the bumper of a car? 

A It could be caused by a bumper of a car but this is not what we 
know as a bumper fracture as you use the vernacular term "bumper fracture." 

OK OK Ok 
REDIRECT EXAMINATION 
BY MR. BROWN: 

Q Doctor, with respect to the type of fracture Mrs. Conlon had, 
could Mrs. Conlon have been struck by the bumper of a car and still not sus- 
tain a bumper fracture? 


A Yes, 


Thereupon -- 
CICERO ALEXANDER TENNANT 
the defendant, resumed the stand and, having been previously sworn, 
testified further as follows: 
DIRECT EXAMINATION (continued) 
BY MR. BROWN: 
Q I believe on Thursday when you were testifying you testified 
that as you came toward the platform there were, I believe, ten people 


standing about here (indicating); is that correct? 


A In approximately that area, that is right. 


Q And that Mrs. Conlon was standing here (indicating) alone in 
this approximate area? 


A Yes, sir. 


There was no one near Mrs, Conlon? 
No. 

Q Now, one more thing; as you were moving down|would you say 
this is the area (indicating) in which you first noted Mrs. Conlon? 

A Just about that area; yes, sir. 

Q Of course I understand it could be -- now, as you moved down the 
platform, did you at any time make any adjustments of the way you were 
driving; in other words, swerving, turning to the right, turning to the left 
or anything like that, or did you go down, straight down the |platform? 

A Right after I first noticed Mrs. Conlon, and, well, shortly after 
that, as she began to turn to her right I did turn the wheels of the car to the 
left. 

Q Now, again, we will borrow this. Mrs. Conlon|was standing 
here with her back toward the platform and she was facing west? 

A That is right. 

Q As you were moving toward the platform, will you tell us where 
you were when you first noticed Mrs, Conlon turning around? 

A It was -- well, let's see, a little bit north of where you have the 
car now, backed up a little, approximately there. 

Q Approximately here? 


A Yes. 


Q Now, as Mrs. Conlon turned around did you have any feeling 


that she was going to step off the platform? 
A Well, at first Idid, but as she was then facing me I felt clearly 


then she had seen me. 


When you first saw her you were here (indicating); is that correct? 
No, sir. 
Furtaer here (indicating) ? 
Yes, when I first saw her. 
And she was facing west? 
Yes, 
Q And then as you moved down here she turned around, is that 
correct? 
A Yes, sir. 
Did she turn around swiftly? 
Well, it was sort of an awkward turn, 


An awkward turn? 


Q 
A 
Q 
A 


Yes, sir. 

Awkward turn? 

Not a military about face. 

Turn something like this (demonstrating)? 
Sort of, 

And you were here (indicating) ? 

Back just a little bit, sort of in between those two wordg. 
The word "Loading"? 

No, sir. 

The word "Platform" ? 

Right in there. 


Right here (Indicating) ? 
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Yes, 


And then you had an apprehension that she might step off? 
At first. 
What did you do? 
A That was when I turned the wheels to the left very slightly. 
It didn't place me that far. I turned so they would be about)|six inches to 
the left, which would put my right wheel in between the car tracks. 
Q And you turned to the left? 
A Yes. 


Q Now, as I recall your testimony on Thursday, and you correct 


me if Iam wrong, when you were approaching her you saw the traffic signal 


had turned green, so you increased your speed, you also saw and were 
apprehensive that Mrs. Conlon might step off the plattorm,| were you not? 
A At first, yes, sir. 
Q You didn't decrease your speed in anticipating that she might 
step off, did you? 
A Well, the speed, as I have testified, was approximately between 
15 to 20 miles an hour, so I felt reasonably sure after she had turned to her 
right there by facing north that she had seen me. 
Q Now, at the scene of the accident you had a conversation with 
an officer by the name of Zinn from the Accident Investigation Unit, did you 
not? 
A Well, I don't particularly recall the officer's name. 
Q But it was an officer from the Accident Investigation Unit? 


A Yes, sir. 


Q You told him you were going 10 to 15 miles an hour; isn't that 
correct? 

A Well, I can't say that right now. 

Q Now, land you say that Mrs. Conlon was by herself and there 
were ten other people up the platform in another group; is that correct? 

A Approximately. 


Q All right; now do you recall testifying on April 10th, 1959, at 


the office of your'attorney, Mr, Graham, at the deposition that was taken 


and you testified,’ reading from page 27 at the top of the page: 

"Q Is it fair to say, as a matter of fact, you really don't know how 
the accident happened; is that correct? 

"A No, it is not correct. 

"Q Then, how did the accident happen? 

"A Well, as I was approaching the platform I noticed a group of 
people standing there, among them was Mrs. Conlon, her back was toward 
me, she was facing the west side of Georgia Avenue. As I neared the plat- 
form she suddenly turned around, 

"Q Was she on the platform at that time?" 

MR. GRAHAM: Mr, Brown, that question was -- Iam sorry. 
Excuse me, 

MR, BROWN: Iam reading correctly, amInot, Mr. Graham? 

MR, GRAHAM: Yes, you are. 

BY MR. BROWN: 


Q (Reading) 'Q Was she on the platform at that time? 


"A Yes, sir, she was on the platform and turned around not sort 


of in a sturdy manner but weakly like it looked like she was 


getting ready 


to move and as if someone had nudged against her. I turned the wheel to 


the left afraid she might step off, and at that time the light was green for 


me to proceed through the intersection. It had changed. As I neared the 


south bend end of the platform I heard the impact, 


"Q You did not observe her coming off the platform then? 


"A No, because I looked straight ahead. Once I turned my wheels 


and felt that she had either seen me or at least she was not 
off, I looked straight ahead. 
"Q You were surmising what she may have done? 
"A  Ithink every driver does. 
"Q You did not observe what she did, is that right? 
"A No, not after she made that sort of half turn or 
Did you so testify on April 10, 1959? 


A Yes, sir, 


going to step 


something, "' 


Q Now, Mr. Tennant, isn't it a fact that you really don't know 


what happened that you did not. see Mrs. Conlon step off the 


platform, that 


you are only surmising or guessing whether she came off the platform? 


A Well, you incorporated two questions there, sin, in one, 


Q Well, let's say --_ 


THE COURT: One minute; are you going -- 


MR. BROWN: I would like to reframe it, 


THE COURT: If you want to reframe it -- if he understands both of 


them let him answer them separately, Can you? 


BY MR. BROWN: 


Q Just let's go back to the time of the accident, 


THE COURT: Well, in your estimation how far away from her were 


you when you last saw her, an estimate? 


THE WITNESS: I would say approximately 35 feet to 40. 


BY MR. BROWN: 


Q Now, do you recall what Mrs. Conlon was wearing? 


A Well, as Ido recall, to me it was a summer dress, and I believe 


she had sun glasses on and a hat, 


Q Was she carrying anything? 


A That I don't know, Ido remember seeing a pocketbook afterward. 


Iam pretty sure it was a pocketbook, 
Q Large handbag? 


Yes, sir. 


A 
Q Did you pick it up or did anyone pick it up? 
A 


Idon't know. Maybe the police officer did, 
Q Was it a heavy bag, not a small, a rather large 
A 


Yes, sir. 


Q Now, at the scene of the accident when Mrs. Comlon was no longer 


there and had been taken to the hospital you had a conversat 
did you not, there? 


A Yes, sir. 


ion with an officer, 


Q And you pointed out everything that occurred, is that not a fact? 


A To the best of my. ability. 


Q Naturally it would be to the best of your ability or what you 
remembered; is that correct? 

A Yes, sir, 

Q And you told him what had happened and he made notations about 
it; is that correct? 

A Yes, sir. 

Q And you showed him where your car ended up after the impact, 
is that not correct? 

A Yes, sir. 

Q Now, do you remember how many feet it was away from the point 
of impact you- had ended up your car? 

A Not exactly, no, sir. 

Q Do you remember in what direction your car was after the impact? 


A Yes, sir. 


Q How far in what direction was it? 
A 


I was! between -- let's get down to the intersection then -- if you 
want to move it down there -- I think the left front of the car was facing -- 
let's see now. It would be towards the southeast corner, 

Q Like this (indicating) ? 

No, sir, I was down a little bit further. 

Just directional; excuse me, sir. You were like this (indicating)? 

Somewhat, 

So that your car was now approximately on the northbound, your 
left front wheel was on the northbound car track, is that not correct? 


A Yes, sir, I believe. 


MR. GRAHAM: Your Honor, so that the record may be correct, the 
car has been placed on the diagram the way the witness said, but the written 
record will show that he was talking about the southeast corner. This 
diagram has been -- 

THE COURT: He was right. This is the southeast carner, It is towards 
the southeast corner. 

MR. GRAHAM: You are right; Iam very sorry. 

THE COURT: That is the confusion I mean when they/didn't have the 
orientation usually made on a map, 


MR. GRAHAM: This would be southwest on a regular) map, I see, yes, 


THE COURT: That is right. 
BY MR. BROWN: 
Q Mr. Tennant, so there will be no confusion, will you step down 
and put the car where you think it was at the end of the -- would you take the 
stand again, sir? 


A Yes, sir. 


Q So that we have it completely on the record, the! reporter is taking 


“it down, will you now describe where it is with respect to the map which you 


have before you? 
A Well, it is in the intersection, the rear is still partially either 

near or right close to the southbound of the crosswalk, the front end, I would 

say, is more towards the southeast corner and resting sort|of straddling would 


be the correct word the northbound trolley tracks. 


Q Now, isn't ita fact, Mr. Tennant, that the reason your car was 
so close to the sdutheast area of Rittenhouse Street is that you were preparing 
to make a left turn at that intersection and that you later changed your mind 
when you realized you had not reached Missouri Avenue? 

A No, sir, that is not correct, 

Q Now,' Mr. Tennant, of the ten people that were on the platform as 
witesses, did you perchance get the names of any of those ten people? 

A No, sir, I didn't. 

Q Were any of them present there during the usual after an accident 
of this type? 

A There were quite a few people there but I didn't notice any 


particular ones that had been standing on the platform. 


Q Did you ask anyone if she had seen the accident up on the platform? 


A No, sir, I didn't. 

Q Now, isn't ita fact, Mr. Tennant, that the reason you recall seeing 
Mrs. Conlon facing west was because she was walking west; isn't that why you 

A No, sir, it isn't. 

Q Isn't ita fact, Mr. Tennant, that Mrs. Conlon was struck from the 
right side as you heard Dr, Eisenberg say she was struck? 

MR. GRAHAM: I object to that question, Your Honor, 

Dr. Eisenberg did not say where she was struck, He said from what 
direction the force came. 

THE COURT: :Sustained. 


MR. GRAHAM: Therefore, I move it be stricken. 


BY.MR. BROWN: 

Q All right. Isn't it a fact, Mr. Tennant, that the force of your 
automobile came from Mrs. Conlon's right side as Dr. Eisenberg said? 

A The force from my automobile came from the right side? 

Q Yes, sir, from her right. You were on her right, 

A Well, she fell into the right side, I guess it would be, sir, or 
stepped into the right side. 

Q What part of her body -- you didn't see any part lof her body 
come into your car, did you? 

A No, sir, I presume it would be the right side. 

Q You are guessing now, aren't you? 

A Not guessing, presuming. 

Q Now, if she had stepped off the platform, wouldn't her left foot 
have stepped off the platform first? 

MR. GRAHAM: I object to that, Your Honor. 

THE COURT: Sustained, It is purely a matter of speculation. 

BY MR. BROWN: 

Q If she had stepped off the platform wouldn't the force of your 
automobile come from her left? 

MR. GRAHAM: I object to that, Your Honor, 

THE COURT: Sustained, 

MR. BROWN: : If Your Honor please -- 

THE COURT: That is merely putting the question in another face. 


You asked if she stepped off on the left foot and then you asked the same ques- 


tion in different language. I sustain the objection. 


MR. BROWN: May we approach the bench? 
THE COURT: Yes. 
AT THE BENCH 

MR. GENN: If the Court please, it may be merely to ask if the foot 
had gone off the left side is an assumption which is not in evidence, but on 
the other hand the second question is in evidence. It is the testimony of 
this witness in the course of this trial she stepped off the platform and 
came off the platform, 

THE COURT: Stepped off or slipped, he said. 

MR. GENN: All right, if the Court please. 


THE COURT: And walked into his car, that is what he said. 


MR. GENN: We are entitled to find out whether or not it was on her 


left side or right side, 

THE COURT: How can he know? He didn't see it. 

MR. GENN: He testified to that, that is exactly the point, 

THE COURT: He didn't testify that he saw. He merely heard and felt 
it, that is all. How can he testify what part of the body hit? I will sustain 
the ers Continue with the examination. 

MR. GENN: Your Honor -- 

THE COURT: I have sustained the objection and I will hear no more. 

xe OK OX 

Q Iam sorry. .I want it exactly. Will you please show the direction 


of the car again? Now the last time you saw Mrs. Conlon -- excuse 'me, 


ladies and gentlemen -- these markings will be made again by a police officer, 


The last time you saw Mrs. Conlon she was just beginning to turn around, is 
that correct? 
A The last time before when? 
Before the impact. 
Yes, sir. 
And were you 35 feet away from her at that time? 
Yes, sir, 
Q Now, you did not mount the loading platform, in other words, 
your car didn't go on the platform, did it? 
A No, sir. 
Q So as she was turning she was turning from right to -- I mean -- 
excuse me -- that is right, turning right to left according to|your statement; 
is that correct? 


A Yes, 


Q So that her left hand, if she had pointed it out to your car, would 


point to your approaching car in this way (demonstrating); is that correct? 
A Yes, sir, 
Q And that, of course, was the last time you saw her and that was 
the position in which she was the last time you had any personal knowledge 
of where she was? 
A Well, that was the last time I saw her before the impact, yes, sir. 
Q And after the impact, of course, the next time you saw her was 
where she was found, is that correct? 


A Well, not altogether true. 


Q Well, then, what is true? 
A Well, after I saw the blur hit the fender, still not knowing 


exactly what it was, as I applied the brakes and then turned to my left, I, 


of course, glanced to my right. It was a quick glance and this same blur 


went kind of rolling with the car and it went up to my window. In other 
words, to the right side of the window, to the window of the right of the 


seat up front. 


Q Now, did you apply your brakes immediately at the time of the 


Well, I thought it was immediately, yes, sir. 
Did you slam on your brakes? 
No, sir, I did not, 
You came to a gradual stopping? 
Well, not a gradual but I didn't slam the brakes either. 
You laid down no skid marks ? 
I don't know. 
Well, there were none present, were there? 
Well,| as I said, there were quite a few marks out there but they 
could have been made by other cars before me at previous times. 
Q Now, how many feet after the impact did you come to a stop? 
A Iam not exactly sure of the distance. 
Q Isn't it a fact that you pointed out to the officer that it was 48 feet 
from the point of impact when you came to a stop? 


A Once again, Iam not sure of 48 feet, so I couldn't answer that 


by saying yes. 


Q If you were told that the officer would state it was 48 feet, that 
would be what you told the officer at the scene of the accident, /is that correct? 

A Yes, sir. 

Q After the accident, sometime after the accident, did you have your 


car repaired for any damage that might have been done? 
ee 


CROSS EXAMINATION 


BY MR. GRAHAM: 


* ok kk 
Q I show you at this time, Mr. Tennant, photographs which have been 
marked Defendant's Exhibits 1 and 2 for identification and are stamped on the back, 
MR, BROWN: May we approach the bench at this time,| Your Honor? 
THE COURT: One minute. 
BY MR. GRAHAM: 
Q This photograph is the property of the Accident Investigation Unit, 
Metropolitan Police, Washington, D,C., and is not to be used without permission, 
and I ask if you can identify the vehicle in those photographs. 
THE COURT: Now, if you want to approach the bench, |come up. 


* oe oe 


BY MR, Graham: 
Where, sir, is the damage on that picture? 
A It is behind the right front headlight, sir. 
Q Prior to the accident, would you tell the Court and jury whether 
or not there had been any damage to your vehicle anywhere? | 
A No, sir, there hadn't, . 


Q And where were these photographs: taken? 


In front of the police precinct, I believe 


A 
Q Where you went to give your statement? 
A 


Yes, sir. 

Q Now, after the accident, did you, after your car came to a 
rest, what did you do? 

A Well, then I ran back to where Mrs, Conlon was lying. 

Q At that time did you have any conversation with her while she 
was lying there? 

A Yes, Idid, sir. 

Q What did you say to her and what did she say to you? 

A Iknelt down. I was on one knee, as I recall, and the crowd 
had kind of moved back for me to get in, and I told her that I was very 
sorry all this had to happen, but evidently she had either fallen off or 
stepped into the side of the car. 

Q What did she say to you? 

A She replied, ''Well, yes, I guess I did." 

* oe * x 
Was your car examined by any police officer? 
Yes, it was. 
Which officer, if you know? 
Idon't recall, 
* Oe Ok 
MR. GRAHAM: I agree. 
THE COURT: Very well, it may be stricken. 


MR. GRAHAM: <The jury will be instructed to disregard he 


testified what the officers were locking for. The only thing I wanted to 


know is whether they looked. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


BY MR. GRAHAM: 

What kind of car did you have? 

1954 Chevrolet, four-door de-luxe sedan. 
What kind of brakes did it have? 
Hydraulics. 

How many wheels ? 

Four wheels. 

After the accident did the police officers test your car? 
I don't believe he did, sir. 
Did you see him do it? 
No, sir, I didn't. 

Where were you living at the time of this accident? 
Hagerstown, Maryland. 
And Hagerstown is -- what were you doing there, sir? 
Working for the National Cash Register Company, sir. 

How long had you been working for the National Cash Register? 
Approximately ten days. 

What had you been doing before that? 
Student at Mount St. Marys College. 
When did you graduate? 

June 5, 1957, 


With what degree? 


A Bachelor of Arts. 


Q Who was the girl you were coming down to Washington to see? 


MR. BROWN: Iobject. It is so immaterial and irrelevant, Your Honor. 


THE COURT: Overruled. 
THE WITNESS: Marian Price. 
BY MR. GRAHAM: 
Q How long had you known her 2 
MR. BROWN: Same objection, Your Honor. 
THE COURT: Overruled. 
THE WITNESS: Two and a half months. 
BY MR. GRAHAM: 
Q Where had you known her? 
MR. BROWN: Same objection, Your Honor. 
THE COURT: Overruled. 
THE WITNESS: St. Marys College. 
BY MR. GRAHAM: 
Q While you were working, did you have occasion to go to 
Hagerstown and Frederick, Maryland? 
A Yes, sir. 
What is the distance between Hagerstown and Frederick? 
Approximately 22 miles. 
What is the distance between Frederick and Washington? 
Approximately 45. 


Had you driven that before ? 


A Ihave been with quite a few people before, This) was the first 
time I had actually driven it myself. 
Q You were asked to describe how this lady turned, As you ap- 
proached the platform in what direction was she looking? 
A Facing west, sir. 
Q Would that be as you were looking at her was she facing to your 
left or to your right? 
A She was facing to my right. 
And when she furned did she turn in a clockwise motion? 
Yes, sir, clockwise. 
I wonder if you could step down here and let us assume, sir, that 
this is the edge of the platform and that Iam your automobile approaching. 
The jury is south and His Honor is sitting to the west. Would you please 
stand in the position she was when you first saw her and the automobile is 
now approaching. Would you show the ladies and gentlemen of the jury and 
His Honor, Judge Jackson, how she moved and in what direction? Now 
which arm is facing out to the direction of your car now? 
A This would be right along. 
Q Which arm is that, for the record? 
A ‘It is the right arm. 


Q All right, you may resume your seat. 


So that she was facing north after she made her turn, is that correct? 


A Yes, sir. 
Q And did you see her in that position? 


A Yes, sir. 


Q Can you tell the ladies and gentlemen of the jury and His Honor 
how long she was in that position that you observed her facing north? 

A As far as I know, it was at least a matter of a second, because 
once I saw she was facing that way I turned my head straight. 

Q You didn't have a tape measure with you, did you sir? 


No, sir, I didn't, 


A 
Q Did the ‘police officer have one? 
A 


I believe they did, sir. 
Q So you pointed out where your car was and they did the measuring, 
is that correct? 


A Yes, sir. 
* oe oo * 


REDIRECT EXAMINATION 


BY MR, BROWN: 
* OO OO 


Didn't you testify earlier that Mrs. Conlon had turned around? 

A No, sir. I said she turned to her right facing north, 

Q Excuse me a moment, I have difficulty in keeping up. Didn't you 
tell the officer that she stepped off the platform? 

A If I did so, sir, it was on the presumption that that was the way 
she got to the side of the car. 

Q You presumed quite. a bit at the scene of the accident, didn't you? 

A Well, I might have used the word step, yes. 

Q You presumed ten people on the platform, didn't you, sir? 

A I gave you an estimate of ten, sir. 


Q But you also told the police there were none on there two hours 


after the accident; isn't that right, Mr. Tennant? 


A Well, the answer is yes to your question, 


MR. BROWN: Will Your Honor indulge me a moment,| please? 
THE COURT: Certainly. 
BY MR. BROWN: 
Q I read again from page 27, and this is from the deposition taken 
on April 10th, 1959, and I will go back to that, 
"dQ Then how did the accident happen? 
"A Well, as Iwas approaching the platform I noticed a group of 
people standing there. Among them was Mrs. Conlon. Her)/back was 
towards me. She was facing the west side of Georgia Avenue. As I neared 
the platform she suddenly turned around." 
* * ok x 
Q So you were 35 feet away from her when you saw her begin to, 
turn? Iam sorry, I don't mean to confuse. I just want to get the accurate 
part. You were up to here (indicating) then when you reached 35 feet, She 
had reached this point, she was beginning to turn -- 
MR. GRAHAM: I object to that as being argumentative and beyond 
the scope of the -- 
THE COURT: I wish you would reframe your question, Mr. Brown; 
it seems more like a statement to me. 
MR. GRAHAM: That is what I was trying to say, Your Honor. 
THE COURT: That is all right. 
BY MR. BROWN: 


Q Mr. Graham, who portrayed the automobile, and you portrayed 


Mrs. Conlon, you showed Mrs. Conlon moving slowly as like this (indicating). 


Does that mean suddenly to you? 
A Not quite, no. 
Q Now, I would like to continue reading, but before I do I want to 
ask you a question. 
Mr. Tennant, as Mrs. Conlon was turning around you thought she was 
going to move off that platform, didn't you? 
At first, yes, sir. 
And you thought she was nudged off the platform, didn't you? 
Do you mean later on or right then? 
At any time. 
Later on I figured that could have been an explanation. 


But she was standing by herself, wasn't she, sir? 
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Well, by herself, I didn't mean there couldn't be somebody 
next to her. In other words, people on a platform waiting for a trolley 


are not always quite still, 


Q Now, are you now telling me she was not standing by herself, 


A No, sir, Iam telling you that when I saw her there was nobody 
in front of her. 
Nobody back of her ? 
Nobody in back of her. 
Nobody alongside of her? 


Not exactly next to her, no. 
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Q But yet you surmised she was nudged off the platform, didn't you? 
A It could have been possible, 


Q Didn't you answer the question, reading from the same deposition, 


page 27, middle of the page? 


"Q Was she on the platform at that time? 

"A Yes, sir, she was on the platform and she turned around not sort 
of in a sturdy manner, but weakly like. It looked like she was getting ready 
to move and as if somebody had nudged against her," 

Did you so testify? 

MR. GRAHAM: May we have the rest of the answer read, Your Honor? 

THE COURT: If there is more. 

MR. BROWN: I will be glad to. 

"A I turned the wheel to the left so she might step off and at that 
time the light was green for me to proceed to the intersection, It had 
changed. As I neared the southbound end of the platform I heard the impact." 

Did you so testify ? 

A I did, sir. 

MR. BROWN: Ihave no further questions. 

THE COURT: Have you anything further, Mr, Graham)? 

RECROSS EXAMINATION 
BY MR. GRAHAM: 
Q How were your reactions at that time? 
MR, BROWN: That is a rather general question; I would like you to 


be specific. 


BY MR, GRAHAM: 
Q At that time did you have an opinion as to whether you were 
mentally alert? 
MR. BROWN: Your Honor, I object to his state of mind and what he 
alone knew. 
MR. GRAHAM: I will withdraw that question. 
BY MR, GRAHAM: 
Did you at that time have any mental defects? 
No, sir. 
Did you have any reactional defects? 
No, sir. 
* Oe OK OK 
THE COURT: Call your next witness. 
MR, BROWN: You tender Officer Ostrom to me? 
MR. GRAHAM: Yes. 
MR, BROWN: All right; call Officer Ostrom. 
Thereupon -- 
WALTER ROY OSTROM 
was called as a witness by and on behalf of the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. BROWN: 


* * * * 


Q Will you state for the record how long you were connected 


with the Metropolitan Police Department? 


A I was with the Metropolitan Police Department 28 years and 
2 months other than what time I was in the service. 
Q And during that time was the principal portion of your time 
spent with the Accident Investigation Unit? 


A About half of my time. 


Q And during that time did you have occasion to investigate quite 


a bit of accidents? 
A Oh, yes, it run up into the thousands. 
Q And you became quite familiar with the total braking distances 
and the stopping of an automobile ? 
A I made a number of different tests of my own to establish co- 
efficient friction braking distances, reaction time, reaction distances and 
I taught and instructed that at the Interdepartmental Schools, rookie school, 
the Police Academy, and also the Violators School. 
MR, BROWN: I submit that the witness is eminently qualified to 
testify. 
MR. GRAHAM: I think he is the one that made the chart for the District, 
MR. BROWN: Iam pleased to hear that, too. 
BY MR. BROWN: 
Q Colonel, directing your attention to the northwest forner of 
Georgia and Rittenhouse Streets, are you familiar with that? 
A Yes, lam quite familiar with it 
Q All right; directing your attention, on June 15th, 1957, an 


accident occurred -- you have no personal knowledge of that accident yourself? 


A IThaven't, nos 

Q Are you familiar with the type of road, whether it is asphalt? 

THE COURT: Pavement, do you mean, surface? 

MR, BROWN: Surface. Thank you, Your Honor. 

BY MR. BROWN: 
The surfacing of the area in the street car area? 

A It was concrete, 

Q Assuming then that on a dry sunny day an automobile were pro- 
ceeding at 10 miles an hour in a straight direction, what would be its total 
braking distance from the time he observed a danger? 

A Do you mean emergency braking distance ? 

Q Yes, sir, emergency braking distance, 

A Well, his total stopping distance from a speed of 10 miles per 
hour, if he braked at emergency, would be 5 feet. 

Q At 15 miles an hour what would his emergency braking distance be ¥ 

A At 15 miles an hour it would be less than 11 feet. 

Q And at 20 miles an hour what would his emergency braking 
distance be? 

A At 20 miles per hour it would be less than 20 feet, about 19. 

How many feet does a car travel going 10 miles an hour? 


It travels about 14.6 or .7 feet per second, about, 


At 10 miles per hour? 


Yes, sir. 


Q 
A 
Q What is the reaction time in seconds ? 
A 
Q 
A 


It would be about 10. 5; it would be 11 feet. 


Q Then what would be the total braking distance of an automobile 


traveling 10 miles an hour? 
A It would be less than 4 feet plus the reaction distance of 11. 
It would be just under 15 feet. 
Q And if it was traveling at 15 miles an hour what would be the 
total braking distance ? 
A At 15 miles an hour it would be approximately 27-1/2 feet. 
Q And at 20 miles an hour what would be the total braking distance? 
A It would be approximately 41 feet, 
Q Now, Colonel, you have had experience in investigating quite 
a bit of accidents and the impact of an automobile upon a pedestrian in which 
way the pedestrian would go after being struck; is that not correct? 
A Right, yes, sir. 
* Ok ok ok 
CROSS EXAMINATION 
BY MR. GRAHAM: 
Q Mr. Ostrom, when Mr. Brown was asking you, questioning 
you about a sudden stopping -- what kind of stopping? 
A Emergency braking. 
Q Emergency braking. Would you explain to the Court and ladies 
and gentlemen of the jury what you mean by emergency braking ? 
A When an individual senses danger they hit the brake as hard as 
they can and hold it down, 
Q Is that the kind of braking, if given as you have explained, 


leaves a skid mark? 


A That is right. 

Q That was when you were giving the figures of feet, you were 
referring to the emergency braking, slamming of the brakes? 

A Yes. 

MR. GRAHAM: That is all Lhave from him at this time. 

REDIRECT EXAMINATION 
BY MR. BROWN: 

Q Just'a moment now, Colonel. If a person sees 2 woman in danger 
at 35 feet away, driving at 10 to 15 miles an hour he could stop with emergency j 
braking, could he not? 

MR, GRAHAM: Iobject, Your Honor, as being beyond the testimony 
here by the use of the words "ina position of danger 35 feet away." 

THE COURT: Why don't you state what your client says? You see, 
I think that Mrs. Conlon probably would justify that question. I will over- 
rule the objection. You may answer, 


THE WITNESS: Let me go over this again. At 10 miles an hour the 


braking distance would be under 5 feet and the reaction distance is 11 feet. 


That would be al maximum of 16 feet at 10 miles an hour. 
BY MR. BROWN: 
Is that emergency braking? 
Yes. 
How about eonienes gency braking? 
Non-emergency braking ? 
Now, he still sees this danger but doesn't react in an emergency 


manner. He keeps coming but applies his brakes without slamming them on. 


A There is normal braking, such as a person approaching a 
red light, normal braking. 
Q Iam talking about normal braking. 
A Not any sense of urgency, just the normal braking as a person 
is coming down to a red light or stop sign? 
THE COURT: What do you calla normal braking? Now that is what 
the witness is asking you, what you mean, Do you mean when a person is 
approaching a red light? 
MR. BROWN: No, when a person approaches something that is 
dangerous, 
THE COURT: Would that be normal braking then? I think the 
witness would tell you it is not, 
ok kk 


AT THE BENCH 


MR. GRAHAM: At this time, Your Honor, I want to make a motion 


for a directed verdict. I make this for the record only. 
THE COURT: It is denied. 
IN OPEN COURT 
MR, GRAHAM: Before calling the witness, Your Honor, I would like 
to read one thing from the hospital records, Your Honor, reading from the 
records, Plaintiffs' Exhibit No. 2, the records of Central Dispensary and 
_ Emergency Hospital, the medical and surgical nursing notes, "Medications 
given to Mrs. Conlon," the first entry, ''Demorol, 100 milligrams, 5:45 p.m," 
MR. BROWN: May I have the records, please? 


MR. GRAHAM: At this time I would like to call Mr. Ostrom. 


Thereupon -- 
WALTER ROY OSTROM 

was called as a witness by and on behalf of the defendant and, having been 
previously duly sworn, testified as follows: 

THE COURT: The witness has been previously sworn, 

MR. GRAHAM: Yes, he has, Your Honor, and qualified, 

DIRECT EXAMINATION 
BY MR, GRAHAM: 

Q Mr. Ostrom, I will ask you to assume the following facts: 

Assuming that a'1950 Chevrolet sedan with four-wheel hydraulic brakes 


in good mechanical condition was operated by: a 21-year-old male having 


normal mental and physical reactions at a speed of between 15 and 20 


miles an hour, and further assuming that the automobile was being operated 
in a southerly direction on Georgia Avenue, just north of its intersection 
with Rittenhouse Street, Northwest, in the city of Washington, and that 

the wheels of the Chevrolet were between the two south-bound street car 
tracks, and further assume that at that point, Georgia Avenue had a level, 
dry concrete surface and that to the right of the street car tracks there 
was located a raised loading platform, 4-1/2 feet wide and 77 feet, 4 inches 
long, and further assume that there were diamonds on the end of the load- 
ing platform, or arrows on the loading platform indicating that he could 
pass on either end of the platform, and further assume that the south end 
of the platform was 25 feet north of the intersection at Rittenhouse Street, 


and further assuming that when the driver of our hypothetical Chevrolet 


was at the north end of the loading platform he observed a woman standing 
near the south end of the platform facing west, and as the Chevrolet came 
alongside the north end of the loading platform the woman turned around to 
face the north, and that the driver of the Chevrolet turned his wheels slightly 
to the left, and further assume that when the front of the hypothetical Chevro- 
let was approximately even with the woman she stepped or fell into the side 

of the right front fender of the Chevrolet, causing a dent in the fender approxi- 
mately one-half inch behind the chrome strip behind the right front headlight, 


and further assume that when the driver of our hypothetical Chevrolet heard 


the bump on his right side he turned his wheels to the left, removed his foot 


from the accelerator and applied the brakes, coming to a normal stop 48 feet 
from the point of impact, leaving no skid marks. 
Now, Mr. Ostrom, assuming that these facts are true, do you have, 
with reasonable certainty based upon arithmetical computations and upon your 
knowledge and experience any opinion as to these following questions: 
1. As to the distance traveled during the normal reaction time between 
15 and 20 miles an hour. 
2. The normal braking distance of a vehicle of this type without skid 
marks with 15 and 20 miles an hour. 
3. The total stopping distance of a vehicle of this type /braking to a 
normal stop without skid marks. 
4. The normal speed to which our hypothetical Chevrolet was travel- 
ing at the time he heard the bump. 


Did I go too fast for you? 


A No, sir, I have it all. 


Q Do you have an opinion as to those four hypotheses ? 


MR. BROWN: If Your Honor please, we note an objection. 


THE COURT: Overruled. 

MR. GRAHAM: Your Honor, I wonder if we could have a specification 
of the objection for the record so I would have a chance to obviate any specific 
objection. 

THE COURT: I would like to hear the reason. 

MR. BROWN: Yes, Your Honor, 

There are! two basic objections, one, an automobile traveling 15 to 20 
miles an hour, an automobile traveling 10 to 15 miles an hour,:and I think it wi 
be obvious in Colonel Ostrom's computations -- and that his statement was -- iq 
Mr. Graham's statement to the Colonel was that the person turned facing the 
oncoming vehicle, in other words, a northern direction, where there is testi- 
mony from the defendant that the person turned completely around, and turned 
around suddenly, one time, turned around slowly another time, was nudged 
off another time, stepped off another time. In other words, which hypothesis 
will the Colonel base his answer upon? In other words, which answer of the 
defendant will he accept and base his hypothesis upon? There are four differ- § 
ent statements of the defendant, each of them would require a different 
hypothesis.” 

THE COURT: You can ask your hypothetical question afterwards in 
your cross examination. Your objection is overruled. 
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MR. BROWN: Yes. 


BY MR. GRAHAM: 

Q Mr. Ostrom, before we ask you to explain or give your answer to 
these hypotheses, would you state for the Court and for the ladies and gentle- 
men of the jury what reaction time is, and how you arrive, not only you but 
other people have arrived at a so-called average reaction time? 

A The reaction time as we refer to it is three-quarters of a second 
from the time a person sees danger and the time they actually get their foot 
from whatever they are on to the brake, three-quarters of a |second elapses. 
That has been determined by a number of different tests. Some are just mark- 
ups of automobiles and some electrical devices to measure time in split seconds 
in which the person you are testing is told, ''You see the red/light come on, 
take your foot off this accelerator and place it on the brake as quickly as 


possible," 


When they see the red light and do that then it will give us an accurate 


indication of the time they saw the light and got their foot on the brake. 

From the ones I have tested we have used a different type of device. 
We call it a detonator device. 

THE COURT: Talk more into the microphone, 

THE WITNESS: A detonator device in which there are two cartridges 
placed in two separate places and these cartridges are loaded with a red 
pigment, pigment-like paint, and they are placed on a bumper of the vehicle, 
and you tell the operator when you heara gun discharge or this cartridge dis- 
charge immediately take your foot off the accelerator and put it on the brake, 
and the person doing the testing will watch the speedometer and get the 


speedometer, 20 or 30 miles per hour, whatever you desire to make the 


test at, and at that time, you, pulling this cord and the first cartridge goes 
off, at that time the person reacts, and as soon as they hit the acceleration 
takes place, inertia throws the gun forward and discharges the other cartridge 
and you tell them to keep their foot on the brake until they come to the stop. 
Then you measure from the first red pigment to the second and you get 


the distance from the time they were alerted and from the second pigment 


to where the gun is on the car when it comes to the stop. You get the actual 


braking distance. It is quite accurate. 
BY MR. GRAHAM: 

Q These are tests which you ran with the Metropolitan Police Depart- 
ment during your 28 years and 2 months service? 

A 28 years and 2 months service. 

Q Mr. Ostrom, how do you translate the reaction time to feet per 
second which the automobile travels? 

A A very simple way is to multiply 1.47 times the miles per hour 
and that will give you feet per second. 

Q How did you arrive at the 1.47 miles per hour? 

A 1.47 is just a conversion factor that you use to multiply like 1.47 
times 20 miles per hour will come out 29.3 feet, which is the feet per second 
that the vehicle was traveling and three-quarters of that, 22 feet, would be 
the reaction of the distance. 

Q That is at 20 miles an hour. 

A Twenty miles an hour. 

Q Now, Mr. Ostrom, will you-explain to the Court and the ladies 


and gentlemen of the jury what braking distance is and break it down, if you 


would, please, to the coefficient of friction and the skids versus non-skids ? 
A When we say coefficient friction we mean the drag resistance 
from the bottom of the tire and the surface of the street. For instance, 
anything has a coefficient. Just my hand against that surface there, the 
coefficient has been established between the two. 
Now, in order to determine what the coefficient of a particular pave- 
ment is we can do that by skidding a car to a stop over that pavement. If 
you want to take it at 20 miles per hour, for instance, @ run the test at 20 
miles per hour, and we have a 19-foot stopping distance, well, that would 
be an indicative of a point 7 as we referred to it or .70 coefficient of friction 
and then by having tested a great many vehicles over different types of pave- 
ment we are able to establish a maximum stopping distance from certain 
speeds, 
Q Today when you testify are you speaking of the maximum stopping 


distance? 


A That is right, Iam using a .7 which all the cars I have tested 


over different types of pavement have stopped within this distance, which 
indicates zero coefficient of about .7. That I have used in my computation. 
Q You have mentioned the coefficient of friction just by rubbing 
your hand across the pavement, across the witness stand there; is there a 
deceleration factor which must be taken into consideration jin the stopping 
distance of a vehicle? 
A Yes, there are deceleration factors which we term the change in 


velocity in feet per second per second. 


Q Would you explain to the Court and jury why you have two per 


seconds feet per seconds per second? 


A That is right because of the fact, let's take the .7. We want to 


know we have a .7 coefficient and we want to know what that represents in 
feet per second in per second deceleration and we multiply that .7 times G, 
which is 32.2 which represents the total gravity at sea level, so .7 times 
32.2 will give you 22.54 feet per second per second deceleration. 

THE COURT: Per second per second is what is bothering them. 

THE WITNESS: Per second per second means you have a change of 
velocity each second of 22.5. You see the first second is 22.5 and succeed- 
ing seconds is 22.5 until the object comes to a complete halt. 

BY MR. GRAHAM: 

Q Now, then, how do you arrive at stopping time itself? 

A The stopping time itself is a very simple formula which is T 
equals .046 multiplied by the product of the speéd in miles per hour 
divided by the coefficient of friction. I mean it seems as T .046 is the 
conversion factor, and it seems rather complicated. It really isn't. 

THE COURT: Does the weight of the car enter into this thing at all? 

THE WITNESS: Your Honor, weights of the car do enter into the 
stopping distances which a manufacturer, when he builds a heavier car, 
he places larger brake bands and larger drums on the car to take advantage 
of that additional weight. 

THE COURT: Very well, so the momentum is really about the same? 


THE WITNESS: It would be the same, yes, sir. 


BY MR. GRAHAM: 

Q You have lost me on this formula of T equals suchand such. 

THE COURT:. What is the T? Is what you are talking) about the same 
as piis? 

THE WITNESS: No, sir. T inthis makes time. Time intervals 
equals .046 times the product what speed in miles per hour divided at times 
the coefficient of friction. That is plus or minus any grade,| of course. 

MR. GRAHAM: Your Honor, I wonder if we could have Sergeant Ostrom 
come down to the blackboard and work out one of these problems ata given 
speed. 

THE COURT: Suppose he does it on the other side of the board. I don't 
know whether that swivels or not; does it? 

MR. BROWN: Your Honor, if it would expedite in any|manner, we have 
stipulated to Colonel Ostrom's expert opinion. Iam afraid ] don't understand, 
but I certainly see no reason why he can't testify without this particular case, 
without revealing how and why and wherefore. 

THE COURT: Well, you know, he is answering a hypothetical question 
and I think I saw somewhere a picture is worth more than a thousand words. 


Probably it will help the jury, and I am sure it will help the Court to under- 


stand his oral testimony as he is able to illustrate it with the drawing. 


MR. BROWN: All right. 


THE WITNESS: The equation T represents -- that is just a conversion 


factor. 


MR. GRAHAM: Could we wire him for sound? Some of them couldn't 


hear him over there. 

THE COURT: Yes, give him a microphone, Mr. ‘Marshal. 

THE WITNESS: T represents T interval. This is just a conversion 
factor. Itis constant. This is S, which is speed in miles per hour divided 
by your coefficient of friction which is represented by F, and then you must 


grind in another factorin all these, and that is plus or minus small F. Now, 


plus or minus small F. Small F means the grade, whether it is downgrade 


or upgrade, so you would deduct this percent of gravity from it if itis going 
down, if the vehicle were going up then you would have to add that grade on 
this coefficient. 

BY MR. GRAHAM: 

Q Your hypothetical question was based upon level ground. With 
the hypothetical question based upon level ground what do you do with the plus 
or minus small F? 

A You just drop it because you have use just a .70. Now, as far 
as working this is concerned, this is .046 times the product of this, which 
would have to be worked out. That would be .7 divided into 20 miles per 
hour, say, at this point would give you 28.7, so you put 28.7 and multiply 
it by .046 and that would give you -- 

MR. BROWN: I hate to interrupt, isn't that 28.5? 

THE COURT: That is right, 1.2990, so your answer 1.299 seconds. 
What does that indicate? 

THE WITNESS: This represents at 20 miles per hour from the moment 


the brake is applied on this coefficient until the car comes toa stop by force 


of its brakes alone without external forces being brought into|play comes toa 
stop in 1.299 seconds. Now where you want to know, for instance, the entire 
elapsed overall stopping distance at this speed, you would haye to grind in this 
which is three-quarters of a second reaction time to 75 hundredths. That 
would give you 2.349 seconds transpiring from the moment the danger was 
cited until the car was brought to a stop from that speed at 20 miles per hour. 
MR. GRAHAM: Does Your Honor have any other questions to ask him? 
THE COURT: No. 
MR. GRAHAM: May Lfinquire if the jury has any questions they want 
to ask him? 
THE COURT: I don't know how much the jury is going to understand it. 
I confess the Court doesn't understand much about it. I guess they are in 
pretty much the same situation as Iam, 
MR. GRAHAM: You may resume your seat on the stand. 
THE COURT: We are just lost ina maze of figures. 
BY MR. GRAHAM: 
Q Now, Mr. Ostrom, can you give us a breakdown on the reaction 
time, thatis, the distance traveled by the hypothetical Chevrolet in the 
hypothetical question I asked you, reaction time at 15 miles an hour, 16 


miles an hour, 17 miles an‘heur,.18 miles an hour, and 20 miles an hour. 


THE COURT: Is that reaction time? Do you mean the perception, the 


time between the thing is seen and the body acts ? 


MR. GRAHAM: Yes, sir. 


THE COURT: All right. Now we understand what that means. 


BY MR. GRAHAM: 


Q Seen or in this case, the hypothetical question, when the bump was § 


A At 15 miles per hour the reaction distance would be 16.5 feet. At 


20 miles per hour it would be 22 feet. And I don't have the figure in miles 


per hour between that, but it would increase for each one mile per hour, the 
reaction distance would increase approximately one foot. 

Q In other words, 16,5 feet? 

A 17.5 feet, 18.5 feet, on up until you get to 22. That would be 
approximate. 

Q Now, then, to answer the second part of the hypothetical question, q 
would you please give us the novnial braking distance a vehicle of this type 
without skid marks, after brakes are applied? In other words, disregard 
the reaction time now at each of those figures, 15, 16, 17, 18, 19, 20 miles 
per hour. 

A Your normal braking distance, that is from an individual who is 
coming to a stop sign, would be at 15 miles per hour, would be 50 feet and 
this is a normal stopping distance such as a person would come up to a stop 
sign or red light. At 16 miles per hour, it would be 53 feet; at 17 miles 
per hour it would be 64 feet; at 18 miles per hour it would be 72 feet; at 19 
miles per hour it would be almost 80 feet, about 75.5. At 20 miles per hour 
it would be 88 feet. 


Now, this is the normal stop without skidding. 


Without skid marks? 

A Without skid marks. 

Q Based upon -- if you please, Sergeant Ostrom, I|think you made 
some notes on the hypothetical question. Based on the hypothetical question 
asked of you, please tell us the probable speed in which our hypothetical 
Chevrolet was traveling at the time the driver heard the bump? 

MR. BROWN: Your Honor, I object, of course. 

THE COURT: What is your reason? 

MR. BROWN: The last part, the driver heard the bump. I think he is 
pulling out of the context just -- 

THE COURT: Well, there is evidence here that he both heard and felt 
it, as I remember it. I will overrule your objection. 

THE WITNESS: As I understand the question, this is an urgent stop, 
an urgent stop without skid marks, 

MR. GRAHAM: Yes, an urgent stop without skid marks. 

THE WITNESS: At 15 miles per hour his maximum stopping distance, 
I mean he would be able to stop within these figures now. This isn'tit, It’ 
would be within it. At 15 miles per hour he would be able to stop within 25 feet, — 


at 16 miles per hour he would be able to stop within 28.3 or 4 feet, and at 16 


miles per hour it would be almost 32 feet, and at 17 miles per hour or 18 miles 


per hour -- 
BY MR. GRAHAM: 
Q 32 feet is that? 
A 32 feet would be 17 at 32, 18 would be 36, 19 would be almost 40, 


and 20 would be 43 feet. 


Q Now, is that -- what is that distance, those distances you have 
just given us. 

A That would be an urgent stop without leaving skid marks. In other 
words, if he were to stop any degree, appreciable degree shorter than that 
distance he would more than likely leave skid marks. 

Q Do these distances include the reaction time? 

A No, sir, these are only braking distances. 

Q Would you add to those distances the reaction time of each of 
these speeds? 

A You would have to add beginning at 15 miles per hour 16.5 feet. 

Q All right, that would be 25 feet plus 16.5 feet? 

A That is correct 


Q Giving what? 


A That would give you 15 miles per hour and 25 plus 16.5 would 


give 41.5 feet. 

Q That is the urgent stop at 15 miles an hour? 

A Without skid marks. 

Q Now, then, would you tell us at what speed the ‘Chevrolet would 
stop at 48 feet? 

A Well, do you mean figuring reaction distance, too? 

Q Yes, work each one out, 16 miles an hour? 

A Well, let's figure it out at 16 miles an hour. At 16 miles per 
hour it would be 28 feet plus 17.5. That would be 45.5. 


Q 17.5 is the reaction time? 


A Yes. 


Q Now, at 17 miles per hour it would be 32 feet plus about 18.5, 


so that would be 50.5, so, therefore, the speed with reaction counting your 


stopping distance and the reaction distance the probable speed in this instance 
would be between 15 and 16 miles per hour. 


* Ke He 


THE COURT: Well, Iam not going to submit this case to the 


jury at this late hour because that sometimes results in an ill-considered 


verdict. We usually adjourn at 4:00 o'clock and what I always endeavor to do 
is have the arguments together with the instructions given in one package 80 
there won't be a gap. Therefore, Iam going to excuse the jury, with the 
admonition the court gave you at the beginning of the trial, until tomorrow 
morning at 10:00 o'clock. You may be excused. 

(Whereupon, at 3:35 p. m., the jury was excused for the day.) 

THE! COURT: I have gone over your proposed prayers and there 
is one that I would like to hear some argument on and that is that doctrine of 
last clear chance. I think it would be a good idea to have it now. I have 
determined which prayers, or as modified, I have granted, et cetera, but I 
believe it was your prayer, Mr. Brown. 

MR.| BROWN: Yes, Your Honor, and if Your Honor doesn't mind, 
Mr. Genn will argue the point, 

THE COURT: Very well. Mr. Genn-- 

MR. GRAHAM: Before argument and in order to keep the record 
straight, may I, on behalf of the defendant, move for a directed verdict at 
the close of the entire case? 


THE COURT: Denied. 
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MR. GRAHAM: Now, my objection as to substance, No. 1, last 
clear chance was not incorporated in the pleadings of this case and should not 
be considered by the Court. No. 2, based upon the testimony/in this case, 
there can be no application of the doctrine of last clear chance because in 
order for that doctrine to apply you must presuppose the contributory negligence 
of the plaintiff, and in addition to that you must have an adequate time for the 
defendant to act. 

Now, then, if we take the testimony of the plaintiff that she started 
across the crosswalk, as long as she remains in that crosswalk, and as long 
as she starts ona green light, she continues to have a preferential right of way 
until she reaches a place of safety, so that under no circumstances, based 
upon the plaintiff's own testimony, could she be guilty of contributory negli- 
gence, Taking her testimony and her testimony alone, you do not have the 
doctrine of contributory negligence even, so therefore on her|testimony, last 
clear chance would not apply. 


Now, then, let us take the testimony of the defendant. Obviously, 


under his testimony for defining whether or not he could or could not be guilty 


of primary negligence -- on his testimony that, as he was passing this lady 
she suddenly stepped into the side of his car, there is no adequate opportunity 
for the application of brakes; last clear chance would not apply there because 
of the lack of time. Our Court of Appeals in the case of -- 
THE COURT: Lunderstand, but isn't ita matter for the jury to deter- 


mine whether to believe the defendant's story or the plaintiff's story? 


MR. GRAHAM: Yes, sir, if they believe the plaintiff's story there 
can be no contributory negligence on the part of the plaintiff, so, therefore, 
you could have no last clear chance. You see, last clear chance wipes out 


the original negligence of the plaintiff. It wipes out the original contributory 


negligence of the plaintiff, and it wipes out the negligence of the defendant. 


Both of them are cancelled out and then you start at that point, with both of 
them, if Imay use the expression, being lily white, and then you have to have 
an adequate time interval for the defendant to act. 

THE COURT: Iunderstand you. That is a very old doctrine and I 
know that philosophy behind it. 

MR. GRAHAM: Your Honor, it was recently stated in the case of 
Heinecke v. Western Union Telegraph Company -- I have the advance sheet 
here -- decided December 3rd, 1959, by the Municipal Court of Appeals. 

x 
Tuesday, February 16, 1960. 
10:00 a.m. 
IN CHAMBERS 

MR. GENN: We are only trying to make a record, if the Court please. 

THE COURT: You have your record. 

MR. GENN: But I need to know for the record whether the objection is 
to the form of the language. 

THE COURT: No, itis the record, the facts do not justify the giving 
of this last third chance. Mr. Genn, I have a rather fast clip method of 


expression. I don't intend any animosity in that. Some fellow get the wrong 


impression of me in that respect. 


MR. BROWN: Unfortunately, Your Honor -- 

THE COURT: I know, my wife used to say, what are you mad about. 
I would say Iam not mad. 

MR. BROWN: Your Honor, I have the same failing sometimes. 

THE COURT: No, it is a matter of nature. I just can't avoid it, I try 
to avoid it. I can't talk except rather rapidly and I enunciate| clearly and that 
gives people the impression I am hard-boiled, 

MR. BROWN: I would like to make this point, that sometimes the jury 
might get the wrong impression. 

THE COURT: I go into great length in that because of my nature. 

MR. GENN: While we don't have to make specific objections to rulings 
on evidence, there is some question as to the denial of instructions. We object 
to any instruction you deny with respect to the plaintiff, 

THE COURT: You wouldn't be doing your job unless you did. 

MR. GENN: We object to the Court's ruling since it is particularly not to 
the form of the instruction. 

MR. GRAHAM: You may object after the judge's instructions before 
the jury retires. 

MR. GENN: We will go back and proceed again? 

THE COURT: I just want to know what Iam doing. The|No. 2 is 
refused as being sufficiently covered. 

No. 3, the Court refuses to give that instruction. You make your 


objection to that and the other one, any time you want. 


MR. GENN: Again, if the Court please, I would like to know the basis 
of the Court's decision, whether it is to the form or there is no evidence as 
to this particular instruction. 

THE COURT: There is not sufficient evidence to give it. 

MR. GENN: May I state the plaintiff testified that at all times she was 
in the crosswalk. 

THE COURT: All right. Make the record. 

MR. GENN: I might state with regard to that, I had a case in the 
Court of Appeals and the question was whether or not the plaintiff is entitled 


to goto the jury. The Court of Appeals reversed Judge Holstzoff because he 


did not permit us to go to the jury on our theory of the case. This instruction 


in Levin v. U.S. -- there is evidence for it. We are entitled to go to the 
jury on our theory of the case. This is one theory of the case so long as therell 
is sufficient evidence to show she was in the crosswalk that at all times, I 
submit we are entitled to go to the jury on that particular theory. 

THE COURT: I think we are. I will reverse. 

MR. GRAHAM: This instruction disregards the possibility of contribu- 
tory negligence. 

THE COURT: I will give that one. 

MR. GRAHAM: Will you give a like instruction, Your Honor, if you 
find she was on the platform and stepped off the platform into the side of 
the car your verdict should be to the defendant? 


* *« *« * 


MR. BROWN: Here is his deposition, just reading the answer, not 
the question, on page 27: 
"yes, sir, she was on the platform and turned around, not sort 

of ina sturdy manner, but weakly like it looked like she was getting ready 


to move and as if somebody nudged against her. I turned the wheel to the left 


afraid she might step off and at that time the light was green for me to pro- 


ceed through the intersection. It had changed, As I neared the southbound 
end of the platform I heard the impact." 

Now, Your Honor, here is our position in that, he had aright to give 
full time and attention to and anticipate if she was on the platform; of course, 
we deny that she was on, but Iam just going on the theory of the defendant's 
case, but he was 35 feet away and he told the officer he was going 10 to 15 
miles an hour. He could have made an emergency stop within|-- Iam sorry 
I don't recall the footage, it escapes me at the moment -- but he could have 
made an emergency stop in more than adequate time to avoid her. 

He anticipated she was going to step off the platform and turned his 
view. 

THE COURT: Idon't quite agree. He anticipated, he had a right to 
think, when the green light was there she wouldn't step off. 

x oe x 

THE COURT: If the Court tells them to pay no attention|to it, that 

settles it. They can't pay any attention toit. Therefore, I am going to give 


jt as modified with the striking out of the third paragraph. 


MR. GENN: We object to the striking of paragraph 3. 


THE COURT: Iam giving it as modified. 

MR. GRAHAM: I object to No. 7. 

THE COURT: -I haven't read it yet. I have just received these now. 
Iam going to refuse this. 

MR. GENN: Again, if the Court please, I would like to state Iam 
offering this particular instruction with one amendment so that there will be 
no question about it, and I would like to submit authority -- 

THE COURT: You are going to amend this as written? 

MR. GENN: If the Court is objecting to the form I would like to know, 

THE COURT: Iam objecting to the substance, too. Thatis a matter 
of argument for you anyhow. 

MR. GENN: Now, this particular statement that was rendered in this 
case was one that Your Honor will recall the officer testified that Mrs. Conlo 
at the time shei gave the statement was very confused. You recall that testi- 
mony, Iam certain, 

THE COURT: That is a matter of argument. 

MR. GENN: I understand, but as a matter of fact, if the Court please, 
all instructions are matters of argument in part, but the point is whether or 
not the plaintiff is entitled to have the Court state that the law -- 

THE COURT: I say that is a matter of argument. When you are arguing 
to the jury. 

MR. GENN: I wish to point out, if the Court please, the jury has to be 


apprised of the fact when Your Honor has had a good deal of experience in the 


law, in criminal law with regard to the voluntariness of confessions and the 
circumstances under which they are given. Now, when there jis evidence 

that a person is not in full mental faculties -- 

THE COURT: There is no evidence of that character with respect to 

that. Now, you can argue all you want. She surely made statements to the 
police shortly after she went into the hospital. Now, this woman was badly 
injured. This is the way I would handle it. This woman was badly injured, 
certainly she was suffering from shock because of the accident, Now, whe- 


ther or not she was in a position to have full use of her faculties is a matter 


for the jury to determine. That is a matter for your oral argument. Iam 


not going to give it in the instruction. 
MR. GENN: I have some cases on that. 
THE COURT: I don't care to hear them. 
MR. GENN: Again, if the Court pleases, I offer once more, as 
Plaintiffs' Instruction No. 8, striking the phrase "You are to view that state- 
ment" instead of saying "with caution and to bear in mind," I would like to 
strike that and amend it, "You are to view that statement --"', 
THE COURT: Wait a minute. Where is it? I don't haveli 
MR. GENN: I am calling this amendment to 7. 
THE COURT:: Where is your amendment? 
MR. GENN: It starts on the fifth line. It says "You are to view that 
statement --"", Now, leaving out the phrase "with caution and to, ''' there 


strike that and put "bear in" so that it reads as foilows: 


"You are instructed that if you find Mrs. Conlon made an oral statement 


to the police and you find that the time she made the statement she was in great 


pain, which she testified to, and if you find at the time she made the statement 


she was very confused, which the officer testified to, you are to view that 
statement bearing in mind the conditions under which it was given to determine 
whether it was made voluntarily and whether she was in possession of her full 
faculties.” 

I submit that is a fair instruction. This is an important statement in the 
case and I think the jury is entitled to be cautioned -- not cautioned in the sense 
to reject this -- but to bear in mind the circumstances. It is a fair instruction 
and the testimony amply supported it. 

MR. GRAHAM: They would be very confused. It is a very inconclusive 
term. What does it mean? 

MR. GENN: As the Court says, it is for the jury to decide whether it wag 
voluntary and in full faculty, but nontheless, they should bear in mind the 
testimony of great pain and being very confused. 

THE COURT: I will say that is a matter for your oral argument. I will 
refuse it as amended. 

The defendant's requested instruction in No. 1 is refused as covered, 

The defendant's requested instruction in No. 2 is given. 

The defendant's requested instruction No. 3 is refused as covered. 

No. 4 refused as covered. 

MR. GENN: We are having a little trouble. 


THE COURT: Refusing that? 


MR. GENN: Iunderstand, but Your Honor is refusing|as covered, which 
means, Your Honor, is in effect granting it but in different language. 

THE COURT: No, I have already made the instruction and I have covered 
it in my instruction, 
MR. GENN: What Iam trying to make for the record again, if the 

Court please,if the Court will permit it, we believe all the instructions, so 
that the record may be clear, which eliminate a provision that the last clear 
chance doctrine may apply are erroneous, so again Iam making a record, if 
the Court please, just that we object to any ‘series of instructions that elimi- 


nate on the issue of negligence the possibility of the doctrine|of last clear 


chance applying. 


a a 
MR. GRAHAM: Your Honor -- 
THE COURT: What have you, an instruction there? 
MR. GRAHAM: Yes, sir, Ihave prepared in writing on a yellow piece 
of paper Defendant's request for instruction No. 12, which should be given 
as a corollary to Plaintiff's instruction No. 3, which states in converse 
language the defendant's theory of the case. 
THE COURT:. What is it? 
MR. GRAHAM: No. 3 does. 
THE COURT: — Read it. 
MR. GRAHAM: I will read it for the benefit of these gentlemen. 
"You are instructed if you find"Mrs. Conlon left a position of 


safety on the street car loading platform and stepped or fell into the side 


of Mr. Tennant's automobile that you shall find that Mr. Tennant has the 
right of way and the plaintiff is not entitled to recover against the defendant; 
if you further find that plaintiff, Mrs. Conlon, failed to yield the right of 
way and her failure was the proximate cause of her injuries." 

I have followed their language completely throughout. 

MR. GENN: Your Honor, he has -- 

THE COURT: One minute. It is just the inverse of yours, I would 
think. 

MR. GENN: Now, may I state the objection. 

THE COURT: Yes. 

MR. GENN: Because Iam sure the Court would want a specific objec- 
tion, the Court already has before and has granted over our objection two 
instructions dealing with the question of crosswalks which have already been 
granted for the defendant, stating precisely this point. He has already gotten 
an instruction that, if she was not in the crosswalk at the time she was negli- 
gent per se, and we haven't had our portion of that rule of the road given. 

I see no purpose in having three instructions saying the same thing, and I 
submit, if the Court please, that our general objection not only would go to 
this particular instruction but to all of them as granted on the ground that 


this is going to be an unbalanced charge. 


Now, we have had cases, as the Court is no doubt aware, on the ques- 


tion of an unbalanced charge. There is only one instruction the Court has 


granted us in this case. 


THE COURT: I should think the proper time would be to do that after I 
have read my instructions. 
MR. GENN: Of course, but you have granted only one jinstruction out 
of all we have submitted, and granted 11 of the defendants. 
THE COURT: And, of course, I don't have to grant any of them. Iam 
doing this as I consider the law to be. 
MR. GENN: Ido not believe that a charge -- 
THE COURT: Why can't you make that after I give my instructions? 
Please let's get out there. 
MR. GRAHAM: Your Honor, may I make one observation? You 
indicated that you would cover plaintiff's requested instructions No. 4, That 
is on the damages. Now, I think this is pretty much of a form that they have 
followed, and I know you are probably going to use the form that most of the 
judges use here in the court, which -- 
THE COURT: Instruction No. 4? 
MR. GRAHAM: Yes, sir. You indicated you would cover that in your 


charge. There is one part about damages which I do not feel/is any evidence 


in this case and that is, such pains or discomfort and mental] anguish as you 


find under the evidence.she is reasonably certain to suffer in the future. 
I specifically asked Dr.. Eisenberg whether or not there was any pain there. 
x x * 
MR. BROWN: One more point, and I don't want to re-hash -- now if 


Your Honor please, the one point that bothers me, as J understand the law, 


is that when a pedestrian enters upon a crosswalk and enters the crosswalk 
with the traffic signal in their favor has a right to complete his crossing in 
safety or seek a position of safety after the light changes, that any instruc- 
tion that Your Honor gives that doesn't take into consideration that point in 
effect says that our client, as she sought to return to the platform, if her 
story is believed -- 

THE COURT: She has a right to cross the street all right, but the 
automobile drivers don't think so. Have you ever been in the street when 
they come into a yellow light? 

MR. BROWN: Iagree with Your Honor and I think she had a right to 
continue her crossing or return to a position of safety. 

MR. GRAHAM: That is why he granted your No. 3. That is what 
your No. 3 says. 

MR. BROWN: The way His Honor has dropped the last clear chance 
clause even on your theory of the case, the doctrine of last clear chance is 
applicable. 

THE COURT: : Well, Itold you that bothered me. I have given it 


intense study. Ihave listened to you, but I do not believe that the record 


justifies giving that. Now, you will have your record very well made on that, 


and you may be right and I may be wrong. I don't know. I feel Iam right 
now. 

MR. BROWN: This is the kind of a case, if Your Honor please, the 
difficulty of an appeal, and the expense of an appeal, which Your Honor knows 


for both sides is a serious problem. That is why we diligently pursue this 


issue, the last clear chance doctrine would be applicable if/she was return- 


ing to the platform and then fell off the platform. The doctrine of last clear 


chance under the McManus case would be applicable. 
* OR 

THE COURT: Closing argument for the plaintiffs. 

(Mr. Genn made the closing argument on behalf of the| plaintiffs.) 

THE COURT: Ihad intended, ladies and gentlemen of|the jury, to give 
you the instructions after the closing argument, but that would be very unfair 
to you. I think you are entitled to your lunch hour now, and|therefore, bear- 
ing in mind the instructions the Court gave you at the beginnling of the trial, 
you will be excused until 2:45, untilwhich time court will now recess, 

(Whereupon, at 1:30 p.m., the court recessed for the /luncheon period. ) 

AFTERNOON SESSION - 2:50 p.m, 

THE DEPUTY MARSHAL: Anyone wishing to leave the court room may 
do so now. No one will be permitted to enter or leave while| His Honor instructs 
the jury. 

THE COURT: Ladies and gentlemen of the jury, it now becomes my 
function to instruct you as to the law applying to this case; and it is your 
duty as jurors to follow and apply the law as I shall state it to you. 

You are the sole judges of fact, and I do not by any instructions intend 
to tell you how you should determine any question of fact. If in these instruc- 
tions any rule, direction, or idea be stated in varying ways,|no emphasis is 

intended thereby and none must be inferred by you. For that reason, you are 


not to single out any certain sentence or any individual point|or instruction and 


ignore the others, but you are to consider all of the instructions as a whole 
and to regard each in the light of all the others. 

It is your duty to consult with one another and to deliberate with a view 
to reaching a verdict, if you can do so without violence to your individual 
judgment. 

To each of you I would say that you must decide the case for yourself, 
but you should do so only after discussing it with your fellow jurors, and you 
should not hesitate to change an opinion when you are convinced that it is 
erroneous. You should not be influenced to vote in any way on any question 
submitted to you by the single fact that a majority of the jurors, or any of 
them, favor a particular decision or hold an opinion at variance with your 
own. 

In other words, you should not surrender your honest convictions 
concerning the effect or weight of evidence for the mere purpose of return- 
ing a verdict, or solely because of the opinions of other jurors. 

The attitude and conduct of jurors at the outset of their deliberations 


are matters of considerable importance. It is not discreet for a juror upon 


entering a jury room to voice an emphatic expression of an opinion on the 


case, or to announce his determination to stand for a certain verdict. . When 
one does that at the outset, his sense of pride may cause him to hesitate to 
recede from an announced position if and when shown that it is wrong. 
Remember you are not partisans or advocates in this matter, you are 
judges. The final test of the quality of your service will lie in the verdict 


that you return to this courtroom, not in the opinions any of you may hold 


before agreement on the verdict. 

Ladies and gentlemen of the jury, bear in mind you will make a definite 
contribution to the efficient judicial administration of justice if you arrive at 
a just and proper verdict in this case. To that end, the Court reminds you 
that, in your deliberations in the jury room, your purpose should not be to 
support your own opinion but to ascertain and declare the truth. 

You are not bound to accept or to decide in conformity with the testimony 
of a number of witnesses, which does not produce conviction jin your mind as 
against the declaration of a lesser number of witnesses or other evidence, 
which does appeal to your mind with more convincing force. 

You are not to decide any issue by the simple process of counting the 
number of witnesses who have testified on the opposing sides, The final test 


is not in the number of relative witnesses, but in the relative convincing 


force of the evidence which may be offered in support of or against any parti- 


cular proposition. 
Should you consider any of these questions, either in ypur own private 
reasoning or in open discussion, you must look for an answer only to the 
evidence received in the trial of this case. 
However, in determining what weight you should give to any evidence 
presented to you, you should use every-day experience and common sense 
you have gained in the conduct of your own affairs. 
In judging the credibility of witnesses, you should have in mind the 
law that a witness is presumed to speak the truth. That presumption is not 


conclusive, however, and may be overcome by contradictory evidence, by 


the manner in which the witness testifies, by the character of his testimony, 
or by evidence pertaining to his motives. 


When there is a conflict in the testimony with respect to a material 


fact, you must judge the credibility of the witnesses, and you must determine 


which of the versions are to be accepted as true. The testimony of one wit- 
ness whom you may find to be entitled to full credit is sufficient forthe proof 
of any fact and can justify a verdict in accordance with such testimony, even 
if a number of witnesses have testified to the contrary. 

If you believe any witness has testified falsely as to any material fact, 
as to which he could not reasonably be mistaken, you are at liberty to disre- 
gard all or any part of such testimony, you are not to permit yourself to be 
influenced by anything the Court has said or done which has suggested to you 
that he is inclined to favor the claims or position of any party to this case. 

I have not intended to express or to intimate any opinion as to what 
witnesses are worthy of belief or disbelief, what facts are established, what 
facts have not been established, or what inferences should be drawn from the 
evidence. If any expression of mine has seemed to indicate an opinion 
relating to any of these matters, I instruct you to disregard it. 

The statements of counsel are not evidence, and should not be consid- 
ered as evidence unless the statements were made as admissions or stipula- 
tions conceding the existence of a fact or facts. You must not consider for 
any purpose any evidence offered and rejected or stricken out by the Court. 


Buch testimony!is not evidence in this case and is to be completely disregarded 


You are to decide this case solely upon the evidence that has been 


admitted by the Court, and the.inferences that you may reasonably draw 
therefrom, and such presumptions as the law may deduct therefrom, as 
directed in my instructions. 
At times throughout the trial the Court has been called upon to pass 
on the admissibility of certain offered evidence. You should|not be concerned 
with such rulings or the reasons for this. Whether offered evidence is 
admissible or not is purely a question of law, and, from a ruling on such 
questions you are not to draw any inferences. 
In admitting evidence to which an objection is made the |Court does not 
determine what weight should be given to the evidence. You must not consider 
any offer of evidence which was rejected by the Court. You must not conjec- 
ture as to what the answer might have been to any question to) which an 
objection was sustained; and you must not speculate as to the reason the 
question: was asked or the reason for the objection. 
You must weigh and consider this case without regard to sympathy, 
prejudice, or passion for or against any party to this action. 
Every person who, by education, study, and experience has become an 
expert in hig profession, and who was called as a witness may give his 
opinion as to any such matter in which he is specially versed and which is 
material to the case. It should be considered and weighed by|you like any 
other evidence in this case. You are not bound by it if the facts upon which 
the opinion is based have not been-established to your satisfaction by the 
evidence. However, you should not reject it if it is uncontradicted and not 


inherently unreasonable. 


This is anlaction for personal injuries by Mrs. Conlon which she 


alleged were sustained in an accident on June 15, 1957 at the intersection 


of Georgia Avenue and Rittenhouse Street, Northwest, in the city of 
Washington. Mrs. Conlon contends that the accident and the injuries 
allegedly sustained were a direct result of the negligence of the defendant, 
Mr. Tennant. 

Mr. Conlon is seeking damages for the loss of his wife's services and 
medical expenses. 

The defendant in this case denies that he was negligent and contends 
that the accident was caused by the sole or contributory negligence of Mrs. 
Conlon. 

We now come to the laws that apply to this case, 

The party who asserts the affirmative in issue must carry the burden 
of proving it. In other words, since the plaintiff, Mrs. Conlon has alleged 
that the defendant was negligent, the burden of proof is upon her to prove by 
a preponderance of the evidence that the defendant was negligent, and this 
negligence was a proximate cause of the alleged injuries toher. If the plain- 
tiff has not fulfilled that burden the defendant is entitled to your verdict, and 
you need not consider the issue of contributory negligence. 

If, however, the plaintiff has fulfilled this burden against the defendant, 
she is entitled to recover from him unless the defense of contributory negli- 
gence has been established under this Court's direction. To establish that 
defense, the burden is on the defendant to prove by a preponderance of the 
evidence that the plaintiff was negligent; and that such negligence contributed 


in some degree to the proximate cause of the injuries. 


If that burden has been fulfilled, the defendant is entitled to your verdict. 
If not, your decision on the issue of contributory negligence must be in the 
plaintiff's favor. 
The burden of proof of which we have just been speaking is satisfied only 
by a preponderance of the evidence, which is not necessarily |determined by 
the greater number of witnesses testifying to a particular state of facts. It 
means that the testimony on behalf of the party carrying the burden must have 
a greater weight in your estimation, having a more convincing effect, than that 
opposed to it. 
If you believe that the testimony on any essential point is evenly balanced, 
then your finding as to that point must be against the party carrying the burden 
of proof, A party has succeeded in carrying a burden of proof on an issue of 
fact if the evidence favoring his side of the question is more convincing than 
that tending to support the contrary party. 
The term "preponderance of evidence'' means such evidence as, when 
weighed with that opposed to it, has the more convincing force. 
The plaintiff, Mrs. Conlon, alleges negligence on the part of the 


defendant. So the question arises, whatis negligence? Negligence is the 


failure to exercise ordinary care. It is the doing of some act which a person 


of reasonable prudence would not do, or the failure to de that| which a person 
of reasonable prudence woud do, if that person were actuated) by those consid- 
erations which ordinarily influence every-day conduct. Negligence is not an 
absolute term but a relative one, which means that, in deciding whether there 
was negligence in this case, the conduct of a party must be considered in the 


light of all the surrounding circumstances which have been shown to you 


by the evidence. 

The reason for this rule is that we know that a reasonably prudent 
person will react differently to different circumstances. Those circum- 
stances enter into and, in a sense, are a part of the conduct in question. 
An act that is negligence under one set of circumstances might not be so 
under another. Therefore, to arrive ata fair standard, we ask, what 
conduct might reasonably have been expected of a person of ordinary prudence 7 
under the same circumstances. 

Our answer to that question gives us a criteria by which to determine 
whether or not the evidence before us proves negligence. 

You will note that the standard of care required is that exercised by 
a person of reasonable and ordinary prudence; rather than that exercised 
by a person of extreme caution or exceptional skill. While exceptional skill 
is to be admired and encouraged, the law does not demand it as a general 


standard of conduct. 


You will further note that in the exercise of ordinary care, the 


reasonably prudent person will vary his conduct in direct proportion to the 
danger which he knows or should know to be involved in his undertaking. 
The amount of caution required by the law increases with the danger that 
reasonably should be apprehended. 

There is'a duty imposed on every operator of a motor vehicle to exer- 
cise reasonable care, to keep a lookout, and to have his vehicle under control 
Ordinary and reasonable care is such as to be exercised by a reasonable and - 
prudent person under similar conditions. Failure to exercise ordinary and 


reasonable care constitutes negligence. 


The law imposes upon the operator of an automobile using the public 


highways and upon the pedestrian the same duty, each to exercise ordinary 


care. Those duties are reciprocal. The operator of the automobile shall 
exercise ordinary care so as to avoid injuring others; and the pedestrian 
shall exercise ordinary care so as to protect his or her own safety. 

You are instructed that, if you find that the plaintiff, Mrs. Conlon, 
was in the crosswalk just prior to the accident and attempting to reach a 
point of safety, and if you find she was in the crosswalk at the time of the 
accident, then you shall find that she has the right of way and|that she is 
entitled to recover against the defendant if you further find that the defendant 
failed to yield the right of way to her, and this failure was the proximate 
cause of her injuries. 

On the other hand, you are instructed that, if you find that the plaintiff, 
Mrs. Conlon, left the position of safety on the street car loading platform and 
stepped or fell into the side of Mr. Tennant's automobile, then you should find 
that Mr, Tennant had the right of way and the plaintiff is not entitled to recover 
against the defendant if you further find that the plaintiff, Mrs. Conlon, failed 
to yield the right of way to Mr. Tennant and that her failure was the proximate 
cause of the injuries. 

While, as to a roadway locality such as involved here, 4 pedestrian has 
the right to cross the road at any point, the following factors of consideration 
enter as a question of what conduct is required of her in the exercise of ordi- 


nary care: 


First, if she crosses at a point other than within a marked crosswalk 
or within an unmarked crosswalk at an intersection, the law requires her to 
yield the right of way to all vehicles on the roadway. 

Second, the amount of caution required to constitute ordinary care 


increases as does the danger that reasonably should be apprehended in the 


situation. Before attempting to cross a street being used for traffic of 


vehicles it is a pedestrian's duty to make reasonable observations to learn 
the traffic conditions confronting her, to look to that vicinity from which, 
were a vehicle approaching it would immediately endanger her passage, and 
to try to make a sensible decision whether it is reasonably safe to attempt 
the crossing. 

What observations she would make, and what she should do for her own 
safety while crossing the street, are matters which the law does not attempt 
to regulate in detail, except that it does place upon her the continuing duty to 
exercise ordinary care to avoid an accident. 

The fact that one who has a duty to look testified that she did look but 
did not see that which was plainly there to be seen is of no legal significance, § 
for one who looks ineffectually is as careless as one who does not look at all, 
and such conduct would constitute negligence. 

A person has the right to assume that others will perform their duty 
under the law,/and that such others are possessed of normal faculties of 
sight, hearing, and intelligence, and that those faculties are being used in 
the exercise of ordinary care; and he has a further right to rely and to act 
upon that assumption, provided, however, that that right does not exist when 


it is reasonably apparent to one or the other in the exercise of ordinary care, 


would be so apparent that another is not going to perform that duty, or is not 
possessed of those faculties.: A person is not justified in ignoring obvious 
danger though it is created by another's misconduct or physical condition. 
The following traffic and motor vehicle regulations for the District of 
Columbia were in force and effect at the time of this accidentlin question, 
and they provide that: 
"Section 2(b). Crosswalk. Any portion of a roadway at an intersection 
or elsewhere distinctly indicated as a pedestrian crossing by llines or other 
markings on the surface." 
That is a definition. 
"Section 52 (a). No person shall suddenly leave a curb or other place 
of safety and walk or turn into a path of a vehicle which is so Close that it is 
impossible for the driver to yield." 
"Section 53. Every pedestrian crossing a roadway at any point other 


than the marked crosswalk or within an unmarked crosswalk at an intersec- 


tion shall yield the right of way to all vehicles on the one Obstruction 


to the driver's view or driving mechanism. An operator shall, when operating 
a vehicle, give his full time and attention to the operation of the same." 

You are instructed that violation of any of these regulations constitutes 
negligence as a matter of law if such violation is a proximate Cause of an 
accident. Violation of this type of regulation constitutes negligence only 
when it proximately causes injury. 


If you find that these regulations were violated and that such violation was 


the proximate cause of the accident, then such violations constitute negligence. 


However, if you find that the regulation here was not violated, or that any 
violation was not a proximate cause of the accident, you are instructed that 
the regulation is of no consequence and its violation, if any, does not 
constitute negligence her. 

I bave been using the term "proximate cause. " Proximate cause of an 
injury is that cause which by itself or by putting other activities in operation 
is productive of an injury. It is that cause without which the injury would not 


have occurred. 


If you find that the defendant was not negligent then that ends the case a Sf 


your verdict must be for the defendant. But even if you find that the defendant § 


was guilty of negligence and that his negligence was the proximate cause of thell 


accident, you still have another question to consider; namely, whether the 
plaintiff was guilty of contributory negligence. 

Contributory negligence is negligence on the part of an injured person 
which cooperating in some degree with the negligence of the defendant helps 
cause the injury. One who is guilty of contributory negligence may not 
recover from another for an injury suffered. Every person is under a duty 


to use due care, and such care as would be used by a reasonably prudent 


person for his own protection, . Failure to use such care constitutes contribu- 


tory negligence. 

If you find that the plaintiff was guilty of contributory negligence your 
verdict must be for the defendant even though the defendant may also have 
been negligent. 

On the issue of contributory negligence, the burden is upon the defend- 


ant to show a fair preponderance of the evidence that the plaintiff was guilty 


of contributory negligence, 


You are instructed that you may not guess or speculate |as to the exist- 


ence of any fact. You must base your findings solely upon the 


evidence that 


has been adduced before you, and upon any inferences reasonably deducible 


therefrom. 


If, in your view, the evidence is equally balanced on the 


issue of 


negligence or proximate cause so that it does not preponderate in favor of 


the party making the charge, then that party has failed to sustain his burden 


of proof. 


You are instructed that no presumption of ne gligence whatever arises 


from the mere happening of an accident in question but, on the 


contrary, the 


legal presumption is that reasonable care was exercised by both parties. The 


burden is on the plaintiff to prove by a preponderance of the evidence that the 


defendant was negligent at the time of the happening of the accident in question, 


and that such negligence, if established, caused the accident in question, 


However, if you find that such evidence of negligence on the part of the defend- 


ant failed to preponderate in favor of the plaintiff, Mrs. Conlon, or is equally 


balanced, your verdict must be for the defendant. 


Therefore, ladies and gentlemen, the plaintiff, Mrs. Conlon, must prove 


by a preponderance of the evidence that the défendant was negligent in failing 


to use ordinary and reasonable care; and, secondly, this negligence, if estab- 


lished, proximately resulted in the accident. 


You are instructed that if you should find in favor of one 


or both plaintiffs against this defendant, then it is your duty to 


or the other 


award to one 


or the other, or both, such a sum of money as you find will fairly and reason- 


ably compensate that plaintiff or plaintiffs for the damages which you find have | 


been proximately caused by the negligence of the defendant. 

In fixing the amount which you may award Mr. Conlon, you should 
consider the reasonable value, not to exceed the cost to him of examinations, 
tests, his attention, and medical care by the physicians reasonably required 
and actually given in the treatment of the injuries sustained by his wife in 
this accident, and reasonably certain to be required and given in the future. 

You may also award him the reasonable value, not exceeding the cost 
of services, of nurses, attendants, hospital accommodations and care, the 
cost of X-rays or pediatric devices, ambulance services, reasonable taxi 
fare required to be expended in obtaining necessary medical care, and any 
other like expenses supported by the evidence in this case. 

You should also consider Mrs, Conlon's health and condition prior to 
the injuries complained of as compared to her present health and condition 
in consequence of such injuries, and whether or not said injuries have resulteq 
in continuing disability. 

You will also consider such a sum as would compensate Mrs. Conlon 
for the pain, discomfort and mental anguish, if any, that she is reasonably 
certain to suffer in the future for such injuries. 

You should also consider the reasonable loss of the value of earnings, 
if any, sustained by the plaintiff, Mrs. Conlon, as a result of those injuries; 
and also the reasonable value of the loss of earnings to be sustained by her «+ 


in the future as a result of such injuries. 


In no event can your verdict be more than the amount that has been 


claimed by the plaintiff. 


As with the other elements of their case, both plaintiffs have the burden 
of proving by a preponderance of evidence the amounts of their damages. The 
amounts of your verdict must be based upon the evidence as to plaintiff's 
injuries and losses. You are not to award the plaintiff speculative damages. 
That is compensation for future pain and suffering which, although possible, 
is remote, conjectural or speculative. In other words, you are to base your 
verdict as to future losses not upon conjecture or speculation, but only upon 
evidence which shows by a preponderance that there is a reasonable certainty 
that there would probably be future suffering resulting from the original injury. 
Absolute certainty of prospective continuation of injury need not necessarily 
be established. It is sufficient if the probability of that damage occurring is 
reasonably certain, in which event, allowance should be made therefor. 

In addition to the other elements of damage which you may consider in 
this case, the husband plaintiff is seeking damages for loss of the services of 
his wife. If you should find in this case that the wife sustained an injury which 
has had an adverse effect upon the husband's right in this respect, the husband 
may recover damages from the defendant. 

You should consider the facts in this case in the light of your own 
conscience in estimating the amount of money which would be fairly and 
reasonable compensatory for the husband for such losses. In this regard, 
you are to keep in mind that Mr. Conlon has the burden of. proving by a 
preponderance of evidence the amount of his damages as a result of being 


deprived of his wife's services. 


You are further instructed that on one of the exhibits in evidence the 
plaintiff's hospital bill, in the plaintiff's hospital bill it appears that a certain 
portion of the bill at the hospital was paid for by Group Hospitalization insur- 
ance, You are specifically instructed that in the event your verdict should be 
for the plaintiffs, you are to disregard entirely the fact that such bill was paid 
in part by insurance benefits. Therefore, you are instructed that in consider- 
ing any award you may grant the plaintiff, Mr. Conlon, you are to treat the 
hospital bill as if it were not paid by the insurance benefits. 

Finally, members of the jury, you will consider this case in the light 


of the instructions I have just given you, and use the same practicable approach 


same common, ‘ordinary sense, the same intelligence, that you would employ 


in deter mining any other important matter that you have occasion to decide in 
the course of your every-day experiences. 

Your verdict in this case may be for either one or both the plaintiffs, 
or your verdict may be for the defendant. If your verdict is for the defendant, 
that ends the case. If your verdict is for either one, or both, the plaintiffs, 
then you should state in what amount you find for either one or both the plain- 
tiffs. 

As you know, your verdict must be unanimous. 

Counsel, approach the bench. 

AT THE BENCH 
THE COURT: I think this is the time to make your record. 
MR. GENN: I might state at the outset, if the Court please, I would - 


like to make one short apology. I think this was a fair charge and any 


indication on our part that it was going to be unfair is wrong, I think, except 
with one issue of law, the last clear chance, I think Your Honor was very fair 
in your charge; and it is only that objection, plus the objection for which we 
note for the record, the last clear chance, and the refusal of instructions 
which the Court has failed to give, or not in substance givenjon the charge. 
But as to the exception of that aspect, I state we feel it was fair. 

THE COURT: You are speaking for both yourself and Mr. Brown? 

MR. BROWN: Yes, sir, he is, Your Honor. 

MR. GRAHAM: Before the jury retires I want to renew my motions 
made at the close of the plaintiffs' case and at the close of the entire case. 

THE COURT: They will be taken under advisement. 

MR. GRAHAM: And Ialso do object'to that portion of Your Honor's 
charge regarding compensation for the plaintiff's loss of future earnings, 

‘THE COURT: If any. 

MR. GRAHAM: Yes, sir. There was no testimony. 


THE COURT: Iknow. I said, "ifany." 


MR. BROWN: Your Honor has denied our request for an instruction for 


last clear chance? 
THE COURT: Oh, yes. 
IN OPEN COURT 
THE COURT: Before commencing your deliberations, lyou will choose 
one of your members as foreman or forelady. Whenever you shall have 
arrived at a verdict notify the Marshall, whereupon you will be escorted back 


to the courtroom to return your verdict through your foreman or forelady. 


Each of you, however, may be asked to state your verdict individually, in 
which case you should be prepared to do so. 

The alternate juror is dismissed from any further consideration of the 
case with the thanks of the Court for her services. 

Ladies and gentlemen of the jury, you may take any or all of the exhibits 
in with you. If there is anything in these instructions that seems to confuse 
you, notify the Marshal and the Court will be only too glad to clarify to the 
best of his ability. 

In case there is something in the record over which there may be 
confusion, let the Marshal know and we will try to make it clear for you. 

Now, ladies and gentlemen of the jury, you will now retire to your 
jury room and begin your deliberations in this case. 


The Court now stands recessed until return of court. 


(Thereupon, at 3:25 p.m., the jury retired to the jurors room to 


commence deliberations. _ 

(At 5:00 p. m. the jury returned to the courtroom. ) 

THE COURT: Ladies and gentlemen of the jury, you have had a long, 
hard day and must be tired. Iam, I can assure you, and I imagine counsel 
may be; therefore, Iam going to dismiss you until tomorrow morning at 
10:00 o'clock. |But let me repeat my admonition to you. You are admonished 
not to discuss this case among yourselves or with anyone else. Now be care- 
ful about discussing it at home; just don't do it. Don't make up your mind 
concerning the issues until you are finally back.in the jury room to continue 


your deliberations. And if you happen to see any publicity don't pay any 


. attention to it. 
This is an important admonition. 
In the meantime you are excused until tomorrow morning at 10:00 
o'clock, until which time court is now recessed. 


(Whereupon, at 5:02 p. m., the court adjourned.) 


February 17, 1960. 


(The jury commenced deliberations in the jury room at 10:00 a.m.) 


(At 4:20 p. m., at the conclusion of another trial, the following 


transpired:) 

MR. GRAHAM: Your Honor, in connection with.the case of Conlon 
v. Tennant, the same case which is being tried before Your Honor, the 
jury has been out since 3:25 yesterday afternoon, just about 24 hours. I 
ascertained at noon today that unbeknownst to me the jurors were allowed 
to take into the jury room with them certain items. 

THE COURT: What? 

MR. GRAHAM: The jurors were allowed to take into the jury room 
with them certain items. which were not introduced into exhibits; namely, 
one of the automobiles and one of the little pedestrians used as markers; 
and as such, it could only be for the purpose of reconstructing the accident 
with the items. 

THE COURT:: With the map. They had the map brought in. 

MR. GRAHAM: The map was introduced in evidence. |The pointer 
and automobile were not introduced into evidence, therefore [ ask at this 


time that your Honor declare a mistrial. 


THE COURT: Denied. 

Yes. Ihave a note fram the jury, "May the jury have the traffic regula- 
tion or law binding upon 2 pedestrian in crossing a street or returning toa 
point of safety as put forth by the Court in its instructions to the jury?" 

Well, the ‘Court quoted the regulations, I thought. 

MR. GRAHAM: Yes, sir. Ihave no objection to you bringing the jury 
in and re-quoting the regulations to them. 

THE COURT: All right. 

MR. GRAHAM: May I point out for the record, Your Honor, that I have 
been shown a note here, "May we please have the miniature car and miniature 


woman figure and also the pointer?' It is signed "J. Burch." Apparently 


that note was delivered yesterday. I was not consulted about it. 


THE COURT: I didn't see any sense in doing it because it was merely 
helping them in understanding the chart. 

MR. BROWN: I see no objection to that. 

THE COURT: Ihave denied your motion anyhow. 

MR. GRAHAM: Does Your Honor intend to read that instruction on 
traffic regulations ? 

MR. BROWN: That includes all of them. 

THE COURT: All that I have read to them. I think they are sufficient. 

(Thereupon, at 4:30 p. m.; the jury returned to the courtroom for furthe 

instructions by the Court.) 

THE COURT: Ladies and gentiemen of the jury, I have your note 


reading: 'May the jury have the traffic regulations or law binding upon a 


pedestrian when crossing a street or returning to a point of safety, as put 
forth by the Court in its instructions to the jury ?'' 
Ihave quoted what you ask for in my instructions yesterday and I will 
re-read them for you. 
The following traffic and motor vehicle regulations in the District of 
Columbia were in force and effect at the time of the accident in question, and 
provide that: 
"Section 2(b), Crosswalk. Any portion of a roadway at an intersection 
or elsewhere distinctly indicated for a pedestrian crossing by lines or other 
markings on the surface." 
That is the definition of a crosswalk, 
"Section 52(a). No pedestrian shall suddenly leave a curb or other 
place of safety and walk or turn into the path of a vehicle which is so close 
that it is impossible for the driver to yield."' 
"Section 53. Every pedestrian crossing a roadway at any point other 
than within a marked crosswalk or within an unmarked crosswalk at an inter- 
section shall yield the right of way to all vehicles upon the roadway." 


And next to that I read this: 


"An operator shall, when operating a vehicle, give his full time and 


attention to the operation of the same." 
Now, that is the law which governs the crossing of the street. 
MR. BROWN: May we approach the bench? 
THE COURT: Oh, yes. 
AT THE BENCH 


MR. BROWN: In addition to that, you read Regulation 99, concerning 


the right of pedestrians to the right of way. 
MR. GRAHAM: It wasn't read to them. 
THE COURT: I don't think it was in the charge. 
MR. BROWN: It was, Your Honor. 


THE COURT: We keep these all bound together. 


MR. BROWN: It was ona yellow sheet of paper. You said it was going 


to be granted as covered. 

MR. GRAHAM: That is the full time and attention instruction. 

MR. BROWN: No, it was also another one. 

*MR. HICKEY: The specific portion of the charge Your Honor read from 

yesterday -- 

THE COURT: That is all we have given. 

MR. HICKEY: It may have been given in another phase of the case. 

THE COURT: Wait a minute. Have I gave anything. Take a hold of 
the instructions and find out. They are still altogether. 

(Thereupon, Mr. Hickey left the bench briefly in order to procure the 
instructions.) 

THE COURT: This is not the traffic regulation, though. That is what 
they are asking for. Wait a minute. 

MR. HICKEY: This is the one with Mr. Graham's corollary attached 
thereto. 


THE COURT: That is the way it was given. 


*Footnote - Law Clerk to Judge Jackson 


MR. GRAHAM: That is not a traffic regulation. They specifically 


asked for traffic regulations. 

THE COURT: Wait a minute. I will read both of these, 

MR. GRAHAM: If Your Honor please, may this be understood it is 
over my objection, since it goes beyond what the jury asked for? 

THE COURT: They say this: "May the jury have the traffic regulation 
or law binding upon a pedestrian in crossing the street?" 

IN OPEN COURT 

THE COURT: If this willhelp to solve your difficulty, ladies and gentle- 
men of the jury, the Court also instructed you this way: 

"You are instructed that, if you find that the plaintiff, Mrs. Conlon, 
was in the crosswalk just prior to the accident and attempting/to reach a point 
of safety, or if you find she was in the crosswalk at the time of the accident, 
then you shall find that she has the right of way and is entitled) to recover 
against the defendant if you further find that the defendant failed to yield the 
right of way to her and that failure was the proximate cause of her injuries. 

"On the other hand, you are instructed that, if you find that the plain- 
tiff, Mrs. Conlon, left a. position of safety on the street car loading platform 
and stepped or fell into the side of Mr. Tennant's automobile, /then you shall 
find that Mr. Tennant had the right of way and the plaintiff is not entitled to 
recover against the defendant if you further find that the plaintiff, Mrs. Conlon, 
failed to yield the right of way to Mr. Tennant, and that her failure was the 


roximate cause of her injuries." 
P 


I trust that satisfies you. If you are not satisfied about anything at all, 
don't hesitate to let the Court know about it because I am here for that purpos J 

JUROR NO. 8: You read a section yesterday, Your Honor, about a 
pedestrian having to look and observe, and I don't know whether you read 
that or not. 

THE COURT: Yes, I did. I didn't read it today. 

JUROR NO. 8: Could you read that? 

THE COURT: Could you find that? 

MR. BROWN: If Your Honor please, may we approach the bench on this§ 

THE COURT: No, not now. This is a question that would undoubtedly 
come up in the jury room anyhow. 

MR. GRAHAM: Your Honor, itis Defendant's Instruction No. 7. 

THE COURT: Possibly- this may answer your question. 

"Before attempting to cross a street that is being used for traffic of 
vehicles it is a'pedestrian's duty to make reasonable observations to learn 
the traffic conditions confronting her, to look to that vicinity from which 
where a vehicle approaching it would immediately endanger her passage, 
and to try to make a sensible decision whether it is reasonably safe to attempt 
the crossing. What observations she should make, and what she should do 
for her own safety while crossing the street are matters which the law 
does not attempt to regulate in detail, except that it does place upon her the 
continuing duty to exercise ordinary care to avoid an accident. 


"The fact that one who has a duty to look testified that she did look but 


did not see that which was plainly there to. be seen is of no legal significance, 


for one who looks ineffectually is as careless as one who does not look at all, 
and such conduct would constitute negligence,."' 

Does that answer your question? 

JUROR NO. 8: Yes, it does. 

JUROR NO. 11: Your Honor, may we have the map brought in? We 
would like to have the map that we had to ask a question about the space 
between the platform. It was here (demonstrating) running this way, your 
safety platform and your crosswalk coming -- this point is the space between 
this crosswalk and this platform, is it considered a part of your safety zone? 

THE COURT: All of the space between the crosswalk and the platform? 

JUROR NO, 11; I think there is a space there brought out yesterday. 

THE COURT: . Well, there are two lines there evidently, and that is 
where the cars must stop when there is a red light; and that is one, and the 
other one designating the crosswalk proper are the two lines pf a much 
broader area. 

JUROR NO. 11:. Well, the first line of stop. 


THE COURT: Do you want to know in distance? 


JUROR NO. 11: No, Iam not interested in distance. The only thing I 


am interested in is whether the line where the automobiles are supposed to 
stop behind comes up to your safety zone which blocks off there. Your pedes- 
trian markers come all the way across. Is the space in front] of this safety 
zone? 
THE COURT: Do you mean the space -- Oh, I see what) you mean. 


The markers only come up to the safety zone or do they cross the street? 


JUROR NO. 11: Maybe I can get against this table -- 


THE COURT: One minute. 


JUROR NO. 8: The line between the legal north end of the crosswalk 


and the stop line. Well, the street car platform is 5 feet north of the north 


edge of the crosswalk, Is that street car platform extended through that 
5-foot space considered a safety zone? 
THE COURT: I don't know. 


JUROR NO. 8: If you extend the line -- 


THE COURT: Lassume this, that if you have the line where the auto- 


with safety there unless, of course, the lights were against him. 

JUROR-_NO. It: Could we have the map in here and point to that? 

THE COURT: I know just exactly what you mean. I think you will have! 
to get along with your map in there as itis. 

As a matter of fact, there is no evidence that anything took place in 
there. 

MR. GENN: Your Honor, may we approach the bench? 

THE COURT: Yes. 

AT THE BENCH 

MR. GENN: If the Court please, Your Honor has restated earlier, 
as we stated, most balanced instructions in your charge, but when the juror 
asks for this request it is only fair to indicate -- 


THE COURT: Iam merely answering questions they ask; that is all. 


MR. GENN: Again, it gives undue prominence to one aspect of the 


charge. 


‘THE COURT: Idon't think so. Iam just answering questions. 


MR. GENN: We object that the Court does not give the full time and 
attention charge at this time. 
THE COURT: I have already given that. 
MR. BROWN: He did. You weren't here, 
MR. GRAHAM: Ido object to Your Honor's instruction to the jury. 
THE COURT: I haven't instructed the jury. I said the|real crosswalk 
is here (indicating). This line here (indicating) stops the cars as they come 
down to the red light. Now, I said I assume they could walk here and be safe, 
but it is not in the crosswalk. 
MR. GRAHAM: What they want to know is, is it in the crosswalk. The 
police officer testified the crosswalk was 20 feet wide. They want to know if 
the 5-foot area between the stop line and crosswalk is part of the crosswalk. 
MR. BROWN: ‘That is no man's land. 
THE COURT: One minute. Does that come down to here (indicating) ? 
MR. BROWN: No, sir; the platform ends here (indicating). This is a 
25 feet crosswalk, 
THE COURT: Nothing happened here (indicating). She|was coming 
this way (indicating). 
MR. BROWN: She came in here (indicating). 


THE COURT: But she wasn't in here (indicating), 


MR. BROWN: Up to there (indicating), Your Honor. 

THE COURT: Iam getting tired of listening to you. -Idon't mind telling 
you Iam tired of the case. Put that in the record. 

MR. GENN: Does Your Honor feel you have explained it satisfactorily? 

THE COURT: I have explained it satisfactorily. 

MR. GENN: All right, Your Honor. 

THE COURT: Both of you agree that this platform does not go down to 
here (indicating)? 

MR. BROWN: That is right. 

a a 


(Whereupon, at 5:05 p.m., the court adjourned for the day.) 


February 18, 1960 - 10:00 a.m 


(The jury ‘entered the jury room to continue their deliberations. ) 


following transpired:) 

THE COURT: Ladies and gentlemen of the jury, we are entering upon 
the third day of your deliberation. 

Mrs. Burch, are you the forelady? 

JUROR NO. 1: Yes, Your Honor. 

THE COURT: It is immaterial to the Court how you may be divided; 
I don't want to know that. I want to ask your opinion if there is a reasonable 
probability you can arrive at a verdict within a reasonable time. 

JUROR NO. 1: It may be. 

THE COURT: You don't know. What is your judgment, that you can 


arrive at a verdict? 


JUROR NO. 1: We can. 

THE COURT:. Within a reasonable time? 

JUROR NO. 1:. Within a reasonable time. 

THE COURT: Very well, then, the Court will excuse you with the 
admonition that I gave you at the beginning. Go back to your jury room and 
further deliberate. 

(Thereupon, at 10:24 a.m., the jury retired to the jury room and the 
Court recessed until return of court. At 11:13 a.m., the Marshal notified 
the Court that the jury was prepared to return a verdict, at which time the 
Court reopened.) 

THE COURT: Bring in the jury. 

(Thereupon, at 11:15 a.m. the jury returned to the courtroom. ) 

THE COURT: Mr. Clerk, take the verdict. 

THE DEPUTY CLERK: Madam Forelady, has the jury agreed upon a 
verdict? 

JUROR NO, 1:. We have. 

THE DEPUTY CLERK: In the case of the plaintiff, Mary M. Conlon, 


against the defendant, Cicero Alexander Tennant, do you find in favor of 


the plaintiff, Mrs. Conlon, or for the defendant, Mr. Tennant? 


(There was a pause.) 
THE COURT: Do you find for the plaintiff or for the defendant? 
JUROR NO. 1:. We find for the defendant. 
THE DEPUTY CLERK: In the case of the plaintiff, Bernard J. Conlon, 
against the defendant, Cicero Alexander Tennant, do you find for the plain- 


tiff or the defendant? 


JUROR NO. 1:. We find for the plaintiff, both negligent. 

THE COURT: One mimute. I wonder if you know what you are doing. 
Go back to the jury room and whatever your verdict is, it must be for either 
one or two of the plaintiffs -- there are two plaintiffs. You may find for both 
plaintiffs against the defendant, or for the defendant against both plaintiffs. 

MR. BROWN: May we approach the bench? 


THE COURT: No, sit down there. 


Now, you are to retire to your jury room and see if you can't intelligenthy 


give us the verdict that you seem to agree on. Retire to your jury room. 

Remember, there are two plaintiffs, and you must find for or against 
either or both. 

(Thereupon, at 11:16a.m., the jury retired to the jury room.) 

MR. GENN: May we address the Court? 

THE COURT: What is that? 

MR. GENN: May we address the Court? 

THE COURT: Certainly. 

MR. GENN: If the Court please, I believe the Court's last statement 
was an incorrect statement of law. 

THE COURT: Which was? 

MR. GENN: That the jury must return -- 

THE COURT: I didn't say anything of the kind. I said the jury may 
return, must return a verdict one way or another because they have absolutely 
agreed. And Ialso told them they would find for the both plaintiffs against 


the defendant or for the defendant against both plaintiffs. 


MR. GENN: I submit, under the case of Clark -- 

THE COURT: I don't care what itis. Idesire to have no further 
argument from you. The Court, in its own opinion, has committed no error. 

Do you wish to make a motion before the jury is brought in. 

MR. BROWN:. We move for mistrial on the confusion and misunder- 
standing of the jury, their lack of understanding as to what their verdict was 
their apparent disagreement; and in regard to the statements made by the 
Court to the jury when it sent them back for deliberation. 

THE COURT: Denied. 

Do you have something to say? 

MR. GRAHAM: I just want the record to show the obvigus dismay of 
all the other jurors with the confusion of the forelady. I think ~Your Honor 
saw it and can agree with me there was a dismay. 

THE COURT: I understand the forelady did not quite understand the 
question addressed by the Clerk, so that question will be simplified now. 


MR. GRAHAM: Thank you, Your Honor. 


(Thereupon, at 11:35 a.m., the jury notified the Court they had agreed 


on a verdict and were returned to the courtroom.) 
THE COURT: Now, Mr. Clerk, you may take the verdi 
THE DEPUTY CLERK: Will the foreman please rise? 
Madam Forelady, has the jury agreed upon a verdict? 
JUROR NO. 1: We have. 
THE DEPUTY CLERK: In the case of the plaintiff, Mary M. Conlon, 
against the defendant, Cicero Alexander Tennant, do you find|in favor of the 


plaintiff, Mrs. Conlon, or in favor of the defendant? 


JUROR NO. 1: The jury finds in favor of the defendant. 


THE DEPUTY CLERK: In the case of the plaintiff, Bernard J. Conlon, 


against the defendant, Cicero Alexander Tennant, do you find in favor of the 


plaintiff, Mr. Conlon, ,or in favor of the defendant? 

JUROR NO. 1: The jury finds in favor of the defendant. 

THE DEPUTY CLERK: Members of the jury, your forelady says that 
in the case of the plaintiff, Mary M. Conlon, against the defendant, Cicero 
Alexander Tennant, you find in favor of the defendant; and in the case of the 
plaintiff, Bernard J. Conlon, against the defendant, Cicero Alexander Tennant 
you find in favor ofthe defendant; and this is your verdict, so say you each and 
all, 

(The jury responded in the affirmative. ) 

MR. BROWN: May the jury be polled? 

THE COURT: Certainly. 

Now, in the interest of saving time and a lot of words, I think if each 
juror, when he is asked whether or not as to his verdict as to each one, why 
not ask him if his individual verdict is that as announced by the forelady. 
Call the names. 

x oe 

THE DEPUTY CLERK: The jury has been polled, Your Honor, and all 
are in accord. 

THE COURT: Ladies and gentlemen of the jury, you will be excused 
from further consideration of this case. You have given it grave considera- 
tion, I know, because you are going on to the third day. You will now follow 


the instructions given to you by the Clerk. 
x oe oe 


February 18, 1960 


Judgment for defendant against both plaintiffs on jury's verdict. 


TESTIMONY OF OFFICER ROBERT F. ZINN 


February 15, 1960 


February 15} 1960 - 10:00 a.m. 
PROCEEDINGS 
ee oe oe Re Ke 
Thereupon -- 
ROBERT F, ZINN 
was called as a witness by and on behalf of the plaintiffs and, having been 


first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. BROWN: 
Officer Zinn, will you give your full name and address, please. 


Robert F, Zinn; I am assigned to the Metropolitan Police 


Department, Motorcycle Division. 


And how long have you been assigned to the Motorcycle Division? 


Ihave been with the Motorcycle Division about a year and a half, 


Prior to that, where were you? 


I was with the Accident Investigation Unit for approximately four 


Q Directing your attention to June 15, 1957, were you then with 


the Accident Investigation Unit? 
A Yes, I was. 
Q Did there come a time when you were called to investigate an 


accident at the intersection of Georgia and Rittenhouse Street, Northwest? 


A Yes, sir. 


Q Now, what time did you arrive at the scene -- by the way, you 
state you would have no personal, independent recollection of this accident? 

THE COURT: The police are always permitted to refresh their 
recollection. 

MR. BROWN: Your Honor, lam laying the groundwork for my next 
question. 

THE COURT: All right. 

BY MR. BROWN: 

Q You are going to be testifying from what you call a work sheet; 
is that correct, Mr. Zinn? 
Yes, sir. 
What time did you arrive at the scene of the accident? 
Approximately 3:40 p.m. 
What time had the accident happened? 
Approximately 2:50 p.m. 
You arrived 15 minutes after the accident? 


Approximately. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


Who did you find at the scene of the accident who was involved 


Mr. Cicero A. Tennant. 
Now, do you recognize Mr. Tennant? 
No, sir. 
Q Now, did Mr. Tennant point out everything that you have on that 


chart with respect to points of impact, speed and measurements ? 


A Yes, sir. 

Q All right, now, will you then step down -- by the way, is this a 
representative map of the intersection if looking north is to your right, 
south to your left, and west is up at the top, south is down? 

A I would say so. 

Q All right, sir, Will you step down? 

(The witness proceeded from the witness stand over to the blackboard) 

Q Officer Zinn, when you arrived at the scene of the laccident you 
testified you talked to Mr. Tennant. Now, will you tell us what you found 
at the scene of the accident with respect to markings of any kind? Did you 
find any skid marks, first? 

A No, sir, we found no skid marks, the only physical evidence we 
did find was the blood spot in the crosswalk, the north crosswalk, which was 
located -- 

Q Just a moment, Mr. Zinn; Iam sorry. But,if you| will use this 
black piece of chalk, and this map is drawn to scale, and if you would, as 
accurately as possible, mark where you saw the blood stain? 


A The blood stain was located approximately 11 feet gouth of the 


northern crosswalk line in a direct line with the eastern portion of the loading 


platform. 
Q The body was -- the blood stain was here (indicating) ? 
A The blood stain was there. 
Q Now, the markings here, this is the markings of the northern 
line of the crosswalk; what are these markings that are here; is that part 


of the crosswalk, too? 


A They consider that a stop line fer the vehicles traveling out on 
Georgia Avenue. 
Q So this whole area -- 


MR. GRAHAM: I object to that as being leading. 


THE COURT: Itis leading. The officer has said that itis the stop 
line for the cars| going in a southerly direction from the north. 

THE WITNESS: Southern direction from the north. 

THE COURT: Yes. 

MR. BROWN: There is one point I would like to cover. May we 
approach the bench? 

THE COURT: If you want to ask another question do it instead of 
approaching the bench. We will see. 

BY MR. BROWN: 

Q Now, what else did you find, Officer Zinn ? 

A We also found a pair of eye glasses located on the southern end 
of the loading platform directly in the center of it. 

Q Directly in the center and on the southern end? 

A Yes, sir. 

Q And what else did you find? 

A That is the only physical evidence that we did find. 

Q Did Mr. Tennant tell you where his automobile had finished up 
after the impact? 

A Yes, he did. 

Q Will you tell us where that was? 

A Mr. Tennant pointed into the intersection. We went into the 
intersection and he pointed approximately 48 feet from where the accident 


happened. 


Q Now, when you say where the accident happened, you say 
from where he told you? 
MR. GRAHAM: I object to that as being argumentative. 
THE COURT: I don't know the officer knows where the accident 
happened. You don't know where it happened? 
THE WITNESS: No, Your Honor. 
THE COURT: 48 feet from where? 
THE WITNESS: From the point that Mr. Tennant pointed out from 
where the accident had occurred. 
THE COURT: .- Will you put that on the chart. 
BY MR. BROWN: 
Q Where did Mr. Tennant tell you that the point of impact was? 
A Mr. Tennant pointed to the point of impact and said it was 
approximately 2 feet east of the east end of the platform, approximately 
8 feet north of the north crosswalk line. 
Q So that would be 5 feet for here and 3 feet beyond that; is that 
correct (indicating)? 
A I don't know the measurement between here, Here is, I know, 
8 feet from the crosswalk (indicating). 
Q Now, did Mr. Tennant tell you what Mrs. Conlon had done? 
A Had done? 


@Q Yes, what had she done? 


THE.COURT: How did he say the accident occurred? 


THE WITNESS: Mr. Tennant stated that as he was approaching the 


platform and observed a pedestrian about 55 or 60 feet, and at that time he. 


‘ 


was traveling from 10 to 15 miles per hour. He said he saw the pedestrian 
turn around but didn't think she would step off. He heard a noise and stopped. 
He also stated that he was looking for Missouri Avenue and he looked at the 
street sign at the beginning of the platform where the signs are located. 

BY MR. BROWN: 


Q 


A He did not say he seen her step off. He stated he saw a pedestrian 
turning around but did not think she would step off the platform. 

Q Now, did Mrs. Conlyn -- excuse me. Just a moment. Did you 
ask Mr. Tennant if there were any people on the platform with Mrs. Conlyn? 

A I don't remember if Iasked Mr. Tennant that or not at this time. 


He didn't say anything as to the number of people on the platform ?§j 


Q 
A No, he didn't give me a statement to that effect. 
Q 


This statement that is in evidence, Plaintiffs' Exhibit No. 13, 
was given to other officers; is that correct? 
A Yes, sir. 
MR. GRAHAM: May the officer be allowed to resume his seat? 
MR. BROWN: Yes 
THE COURT: Certainly. I didn't know if counsel wished him to stay 


there. That is why I didn't make the suggestion. 
(Whereupon the witness resumed the stand. ) 


BY MR. BROWN: 


Q What was the measurement? Just before you left there, what 
was the measurement from where the blood spot was? What was the 


measurement, again? 


THE COURT: To where? 
MR. BROWN: To the alleged point of impact. 
THE WITNESS: From the alleged point of impact, it was 19 feet 
from the alleged point of impact. 
BY MR. BROWN: 
Q Was she in the crosswalk? 


A Yes, sir. 


Q Did you discuss with him whether or not he had applied his 


brakes ? 
A He stated that he applied them after the point of impact. 
Q Prior to the impact he had not applied his brakes? 
A No, sir. 
Q Now, Officer, an automobile traveling at 15 miles per hour 
moves how many feet. per second? 
A Approximately 22 feet. 
Q And the total braking distance upon this surface -+ oh, by the way, 
excuse me. What is the reaction time after you see an impending danger? 
A The normal person, it would be three ar four, sorme seconds. 
Q And isn't it a fact that a person traveling 15 miles] per hour 
could well have stopped within 35 feet? 
MR. GRAHAM: I object to that question generally, and I have two 
specific grounds for objection on it. Specific grounds are: No. 1, it is 
leading; and No. 2, while Officer Zinn was a member of AIU for four years 


he has not yet been qualified as an expert witness. 


THE COURT: The objection is sustained. We are going to take 
our usual morning recess now. 

Ladies and gentlemen of the jury, bearing in mind the admonition 
the Court gave you at the beginning of the trial, you will be excused until 
11:30 a. m., until which time court will now recess. 

(Whereupon, at 11:15 a.m., the Court recessed and reconvened 
at 11:30 a. m.) 

THE COURT: You may proceed, Mr. Brown. 

MR. BROWN: Thank you, Your honor. 

BY MR. BROWN: 
Q Now, Officer Zinn, while you were with the AIU did you have 
occasion to study the total braking distances for cars moving at different 
speeds ? 


Yes. 


A 
Q And how long were you engaged in that work? 
A 


About four years. 

Q And'did you ascertain while you were in the AIU what the total 
braking distance of an automobile under conditions of this accident -- by the 
way, were the brakes on this car in good condition? 

A Yes, they were. 

Q And the driver was sober, I believe? 

A Yes, he was. 

Q And under the conditions of this, did you have occasion to ascer- 


tain during your service with AIU how much the total braking distance. would 


be for a car going 15 miles an hour upon the same type of street and 
level roadway? 

A Yes. 

Q Now, if a car were traveling -- if a car were traveling 15 miles 
an hour what would be the total braking distance of that car? 

MR. GRAHAM: I object to this Your Honor, on the ground that it 
purports to be a hypothetical question. I have not yet conceived that Officer 
Zinn is an expert in stopping distances and it also does not take into considera- 
tion the character and surface of the roadway. 

THE COURT: Reframe your question, Mr. Brown, 

MR. BROWN: All right. 

THE COURT: Wait a minute, I assume, Officer, you|have standard 
tables in that respect. 

THE WITNESS: Yes. 

THE COURT: Of course, you do, it isn't a matter of your own know- 
ledge, it is what you get from the tables, considering all the conditions. The 
type of roadway, the weight of the car, and the speed, 

THE WITNESS: Yes. 

BY MR. BROWN: 

Q And the type of roadway and speed of the car and the weight of 
the car and four-wheel brakes, all these conditions, and the types of roadway 
which existed on Georgia Avenue, Northwest, in 1957, at 2:50 p.m. 


What would be the total braking distance of a car going 15 miles an 


hour, as Mr. Tennant told you his car was going? 


. MR. GRAHAM: Again, I object, Your Honor, on the ground that this 

gentleman has not yet been qualified as an expert witness: 

THE COURT: You may question him if you care to. 

MR. GRAHAM:  Preliminarily on his qualifications? 

THE COURT: Yes 

BY MR. GRAHAM: 

Q Officer Zinn, what is the deceleration factor of a vehicle 

traveling 15 miles per hour, per second, per second? 
A I don't consider myself an expert as far as the skid or 

acceleration of a motor vehicle. 

Q During your service with the AIU, the Accident Investigation 


Unit, was there an officer assigned to AIU who was considered by the 


Department 'to be the expert in the skid marks and in the stopping distances] 


of vehicles ? 

A Yes, there was. 

Q Would you tell the Court and ladies and gentlemen of the jury | 
who that gentleman was? 

A Sergeant Ostrom. 

MR. BROWN: Your Honor, I thought he was merely going into 
the qualifications of this witness. 

THE COURT: He is. He has shown that there is one that is qualified 
and given his name. 

MR. BROWN: He is present and we will be glad to have him testify 


MR. GRAHAM: I will tender him to Mr. Brown right now. I have 


subpoenaed him. 
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MR. BROWN: | Thank you so much; we will accept the tender. 

THE COURT: Do you want the officer to step down? 

MR. BROWN: No, I would like to talk to him and finish. 

MR. GRAHAM: Since he has stated he is not an expert in this 
field on the deceleration factor with respect to the skid marks I say 
Your Honor should not accept him as an expert, 

MR. BROWN: We are only discussing the braking distance 
charts. 

THE COURT: You will have an experthere. I will’ sustain 
the objection. 

MR. BROWN: May we approach the bench? 

THE COURT: Yes. 

AT THE BENCH 

THE COURT: Of course, if your approaching the bench has 
anything to do with my ruling, of course, Ihave ruled, and I don't 
care to have you up here. 

MR. GENN: We ask the Court to take judicial notice of the 
fact that an automobile traveling with four-wheel brakes jin good condi- 
tion on a dry, hard road traveling 15 miles an hour will have a total 
stopping distance of 28 feet. 


THE COURT: Why don't you put it in evidence instead of 


trying to get it out of this man. I asked him if he got this from standard 


tables and he said yes. Why do you insist on getting it out of this man? 
MR. GENN: Iam asking the Court to take judicial notice ofa 


physical fact. 


THE COURT: Suppose I should take judicial notice of that, 
what effect has that on my ruling here with respect to this witness? 

MR. GENN: We don't have to prove that if you take judicial 
notice of a fact. We will stand -- 

THE COURT: What do you say to that? 

MR. GRAHAM: He is reading a Virginia code. 

THE COURT: | What has that got to do with this situation here? 
You are reading something for judicial notice from Virginia? 

MR. GENN: The table is the table putting in the Virginia code. 
The reason Iam reading from the Virginia code is simple. The man 
had a Virginia license. 


THE COURT: Ihada case here last week after research by 


some Northwestern University or something like that, and it is furnisheg 


to the policemen here. Everything is taken into consideration, the type 
of surfacing, whether it is old or new, together with the weight of the 
car, the type of brakes, and the speed. And by reason of that table 
which Iassume this officer is familiar with, because I asked him that 
very question. 

MR. GRAHAM: The problem with those tables are the stopping | 
distances, the skid marks. You run into the problem -- 

THE COURT: That is the very thing we had, the skid marks, 
distance -- 

MR. GRAHAM: And the deceleration here -- 

THE COURT: There are no skid marks here. I have ruled and 


I will sustain the objection. 


MR. BROWN: May we do this, if Your Honor please,/may we put 
Mr. Ostrom on for the purpose of proving that? 

MR. GRAHAM: May we finish with Officer Zinn? 

MR, GENN: One question if the Court please, to the officer. 

MR. BROWN: We will just prove this and take Ostrom|off again. 

MR. GRAHAM: _ I object to having him put on while Mr. Zinn is still 
on the stand. 

THE COURT: As a matter of fact, Mr. Brown stated he was going to 
complete his examination of this officer. Go ahead and do it; let's not waste 


so much time. 


IN OPEN COURT 


THE COURT: Proceed. 
BY MR. BROWN: 
Q Officer Zinn, after you completed your measurements at the 
scene of the accident, did you take the defendant here, Mr. Tennant, to the 
precinct? 
A No, sir, we went to Emergency Hospital first. 
Did you have occasion to take some photographs ? 
Yes, we did. 
Where were they taken? 
They were taken of Mr. Tennant's vehicle, which was a 1950 
Chevrolet, four-door sedan, at Georgia Avenue and Rittenhouse. 
Q So they were not taken at any precinct station? 


A No, sir. 


THE COURT: They were taken right at the scene, were they? 
THE WITNESS: Yes, Your Honor. 


BY MR. BROWN: 


Q Now, you only took and -- Iam sorry -- what portion of the 


vehicle did you take? 

A We took the view of the right front fender. 

Q You didn't take a picture of the left side, of a full front view, 
did you? 

A No, sir. 

Q Why was that, Officer Zinn. 

A Well, because of the direction Mr. Tennant was going and from 
what Mr. Tennant said, that he pointed out where he thought the pedestrian 
had come in contact with the vehicle. 

Q Where he thought the plaintiff had come in contact? 

A Yes, sir. 

Q Then, after you took the pictures did you subsequently go to see 
Mrs. Conlyn? 

A Yes, we did. 

What time of the day -- was this on the same day, by the way? 

Yes, it was. 

What time? 

That was approximately an hour after we arrived at the scene 
of the accident. 

Q That would make it what time? 


A Approximately 4:40, 4:30, around that time. 


Q 


her? Excuse me. 


A 


Q 


was the first time you did see her? 


A 


Q 


A 


THE COURT: Receiving room? 


THE WITNESS: Yes, sir. 


A 
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When you arrived where did you find her? Where did you see 


Do you mean on the scene of the accident? 


No, at the scene you already testified you weren't there. When 


The first time we saw Mrs. Conlyn was at Emergency Hospital. 
Where was she? 


She was in a room. 


BY MR. BROWN: 
Had she been worked upon by the doctors and nurses? 
She was being attended to at the time we got there by the doctors. 
Did you question her while she was being attended to? 


For a short time. 
How long? 

A few minutes. 

What did you ask her? 


We asked her in which direction she was going and first she said 


she was walking west and then she said she thought maybe she was walking 


east, 


Q 


THE COURT: ‘Youare reading, ,aren't you? 


THE WITNESS: Yes, sir. 


THE COURT: Well, read what is there. 


I beg your pardon? Would you mind telling me +- 


THE WITNESS: First she started walking west from the platform 
to the east curb and it was from walking east from the west curb to the 
east curb. She did not see ~- 

MR. BROWN: Justa minute, now, officer. Isn't that the statement 
that Mr. Tennant gave you rather than what Mrs. Conlyn gave you? 

MR. GRAHAM: Your Honor, I object to that as being argumentative. 

THE COURT: It is argumentative. Officer, are you reading. what was 
told to you by the defendant or Mrs. Conlyn? 

THE WITNESS: Iam reading what is down here. I don't know whethe 
Mr. Tennant or Mrs. Conlyn -- 

THE COURT: If he doesn't know, he doesn't know who said it. 

MR. BROWN: Thatis all right. Just read what Mrs. Conlyn told youg 

THE COURT: If you know what she did. 


THE WITNESS: Mrs. Conlyn stated that she stepped off the curb, the 


light turned yellow, and she headed for the loading platform. She did not 


know if she was on the platform and lost her balance or she was heading for 
the platform. 
BY MR. BROWN: 

Q Now, officer, when you asked her these questions what was her 
condition at that time ? 

A Well, she was very confused as to what happened. 

Q So you decided -- did you tell her you would return to see her 
later? 


A Not I, but other officers would return and talk to her. 


Q And, to your knowledge, no one did return? 

THE COURT: As far as you know. 

THE WITNESS: As far as I know, I don't know if anyone talked to 
her or not. 

BY MR. BROWN: 

Q Now that earlier statement that you were reading, |you don't 
know who said that, whether Mrs. Conlyn or Mr. Tennant? 

A No, sir. 


Q Now, will you tell me, from your work sheet, when Mr. Tennant 


told you he first noticed the danger how many feet he was away|? 


A Approximately 55 or 60 feet. 
Q And how fast did he say he was traveling at that tim 
A 10 to 15 miles per hour. 
MR. BROWN: I have no further questions of this witness. 
CROSS EXAMINATION 
BY MR. GRAHAM: 
Q Officer Zinn, when Mr. Tennant went to the hospital with you 
and later to AIU, he went with you voluntarily, did he not? 
A Yes, sir. 
He was not under arrest? 
No, sir. 
No charges had been placed against him? 


No, sir. 


Q And you, in connection with your investigations of accidents, are 


required, are you not, where there is a pedestrian involved, to determine the 


point of impact on the vehicle? 
A Yes, we are. 
Q And'in doing that do you not make it a practice, or didn't you in 
June of 1957 make it a practice, to examine the entire vehicle? 
A Yes, we did. 
Q And at that time were you familiar with the difference between 
fresh damage and old damage? 
A Yes, 
Q And did you examine Mr. Tennant's entire vehicle? 
A Yes, we did. 
Q And did you observe any new damage or fresh damage on the 
vehicle? 
A Yes, we did. 
Where was that located? 
On the right front. 
Is that the spot that is depicted on the picture? 
Yes, itis. 
Was there any gravel film on the car, road film? 
Not that I remember. 
Q Do'l understand, then, Officer Zinn, that the only fresh damage 
that you saw on that vehicle was on the right front fender? 


A Yes, sir. 


Q And approximately how far back from the headlight? 


A About a half inch or less. 


MR. GRAHAM: At this time, Your Honor, I would like to introduce 


these photographs into evidence as Defendant's Exhibits 1 and 2. 


THE COURT: 


THE WITNESS: 


MR. BROWN: 


THE COURT: 


MR. GRAHAM: 


THE COURT: 


MR. GRAHAM: 


THE COURT: 

MR. BROWN: 
inquiries ? 

THE COURT: 


MR. BROWN: 


attention and then they can be passed to the jury. 


THE COURT: 


any question you want after. 


MR. BROWN: 


BY MR. GRAHAM: 


Did you take the photographs ? 
Yes, Idid, Your Honor 
We have no objection. 


Mark them in evidence. 


(The photographs referred to above were 
marked Defendant's Exhibits Nos. 1 and 2 
for identification and were received in 


evidence, ) 


Would you like to see them, Your Honor’? 


Yes, I would. 


May I exhibit these to the jury, Your Honor? 


You may. 


Just before he exhibits them to the jury may I make 


They are in evidence. 


I would like to call certain things to the officer's 


You show them to the jury, then you can as 


All right, sir. 


k the officer 


Q Officer, were these pictures taken in the course of your duty? 


A Yes, sir. 


Q And they were taken as part of your investigation of this accident; 


is that correct? 

A Yes, sir. 

MR, GRAHAM: Your Honor, if Imay suspend questioning of the witnes 
while the jury is looking at the pictures ? 

THE COURT: All right. 

BY MR. GRAHAM: 

Q Officer Zinn, did you make certain measurements at the scene of 
the accident? 

A Yes, I did. 

Q Would you tell the Court and ladies and gentlemen of the jury the 
width of Rittenhouse Street? 

A The width of Rittenhouse. Street is 30 feet. 

Q Oh, that is written in already. Would you tell the Court and the 
ladies and gentlemen of the jury the width of the north crosswalk across 
Georgia Avenue ? 

A We have 20 feet. 

MR. BROWN:  Iask that that map be marked as a. Plaintiff's exhibit 
at this time, Your Honor, and I believe marked Plaintiffs' Exhibit No. 14 
as the number; is not that correct? 

THE DEPUTY CLERK: ‘That is correct, 

MR. GRAHAM: [have no objection to that, Your Honor. 


THE COURT: Markit. I thought it had been marked in evidence. 


MR. BROWN: I thought so until just this point, Your Honor. 
THE COURT: It is perfectly proper. 
(The map referred to above was marked 
Plaintiffs' Exhibit No, 14 and was re- 
ceived in evidence. ) 
BY MR. GRAHAM: 
Q Do you want to stamp it while I am looking at his notes? 


Officer, may I see your rough sheet for a moment? 


Officer Zinn, also in connection with your official duties, it is nota 


requirement of the Accident Investigation Unit that a certain form known as 


PD 10 be completed by the investigating officers? 

A Yes, sir. 

And did you, sir, complete PD 10 in this case? 
Yes, I did. 

And you signed that Robert F. Zinn, did you not, si 
Yes,sir. 

Q Is one of the problems that you have involving a pedestrian and 
one of the questions asked for you to determine, in which direction the 
pedestrian was walking? 

A Yes, sir. 

Q And would you please tell the Court and the ladies ahd gentlemen 
of the jury, according to your records -- this, incidentally, was made the 
same date as the accident, was it not? 

A Yes, sir. 


Q Which direction was the pedestrian walking? 


MR. BROWN: I object if he asks which way the pedestrian was 
walking according to the way Mr. Tennant says. But I have no objection 
if he asks the way this witness says. The witness has already testified he 
wasn't there and he relied on Mr. Tennant's statement, 80 which way was the 
pedestrian walking according to what Mr. Tennant told him. 

THE COURT: He is asking what he, the witness, has submitted on 
his report. 

‘MR. BROWN: We object, Your Honor. 

THE COURT: Overruled. When I rule I want no further argument. 
If I desire argument I will ask you before Irule. Go ahead, Officer. 

THE WITNESS: The pedestrian was going east across Georgia Avenue 
from the southbound platform to the east curb. 

BY MR. GRAHAM: 

Q Going east; is that correct, sir? 

A East. 

Q Now, then, sir, at the hospital you stated, I believe, that you 
arrived there and talked to her around 4:30 or 4:40 p. m., is that correct, sir 

A Yes, sir. 


That, sir was about two hours after the accident happened? 


Q 
A Yes, sir. 
Q 


Now, would you tell the ladies and gentlemen of the jury and His 
Honor what she told you about stepping off the curb? 
A The pedestrian stated she stepped off the curb, the light turned 


yellow, and she headed for the loading platform. She did not know whether 


she was on the platform and lost her balance or she was heading for the 

platform. 
Q Now, Officer Zinn, on that day, within two hours after the accident, 

did the pedestrian tell you anything about walking across the street and getting 

to the center of the street and seeing traffic coming and turning around and 

walking back up toward the platform? 
A I never noticed. 


Do you have anything in your records indicating she told you that? 


Q 
A No, sir. 
Q 


And you are required to make a note of everything |that is signifi- 
cant in your investigation, aren't you? 
MR. BROWN: Your Honor, I object to that question. 
THE COURT: Overruled. Answer it yes or no, Are you required to 
do that? 
THE WITNESS: Yes, sir. 
BY MR. GRAHAM: 
Q That would have been significant if it had been told to you, would 
it not? 
MR. BROWN: Oh, Your Honor, please -- 
THE COURT: I sustain your objection to that. Ifit was told to him it 
would be there. 
BY MR. GRAHAM: 
Q Officer, what was the surface of the area of Georgia Avenue 


where the street car tracks are? 


Concrete. 

And it is asphalt on the other sections; is that correct? 

Yes, sir. 

I believe you said you saw no skid marks behind the vehicle. 
No skid marks. 

Incidentally, scout car No. 62 was present when you arrived? 
Yes, it was. 


Q And they were there to make marks or preserve the evidence or 


direct traffic until you, as the inv estigating officer, arrived; is that correct,, 


sir? 

A Yes, sir. 

Q You are, are you not, Officer, required to ascertain to the best 
of your ability the point of any impact of any collisions, is that correct, sir? 

A Yes, sir. 

Q Now, according to your official records submitted under your 
signature to the Police Department, where was the point of impact on this 
accident? 

MR. BROWN: I object. He has testified that the point of impact was 
based upon the fact that what the defendant Tennant told him. 

THE COURT: Idon't think so. He also testified to what he saw on the | 
car. Your objection is overruled. 

THE WITNESS: The physical damage on the car, the right front 
fender, there was a dent and a brush mark on the hood. 


THE COURT: What do you mean by a brush mark? 


THE WITNESS: Where a person or object came in contact with the 
vehicle and some kind of skid mark, in other words, a mark that is on vehicles 
from the skin or clothing of a person. 

BY MR. GRAHAM: 

Q In other words, if you took a piece of cloth and polished, wiped the 
dirt film off the car? 

A Yes. 

Q Now, where was the point of impact according to your official 
records there on the street itself? 

A Well, according to Mr. Tennant, as pointed out by Mr, Tennant -- 

Q That is eight feet north of the south curb and two feet east of the 
west curb; is that correct? 

Eight feet north of the north crosswalk, 


North crosswalk line. Iam sorry. 


And two feet east of the east line of the loading platform. 


MR. BROWN: If Your Honor please, I object to the markings made by 
Mr. Graham. They are disproportionate. This map is to scale. |] wish the 
map to show where eight feet is by scale, 

THE COURT: Ithink those marks were made by the witness, 

MR. BROWN: This mark was just made by Mr. Graham. 

MR. GRAHAM: I just made one there, Your Honor. I know/|that that 
is to the quarter-inch scale. If Imay borrowa ruler, eight feet would be 
two inches. 

MR. BROWN: The scale is right on the map, Mr. Graham, 


hand corner. 


MR. GRAHAM: Oh. 
MR. BROWN: That is it. 
THE COURT: Will you erase the part that is too long? In any event, 
that is the mark. 
MR. GRAHAM: The X mark. 
THE COURT: All right 
BY MR. GRAHAM: 
Q And was this blood spot here 19 feet south of the south end of the 
platform ? 
It was 19 feet from the point of impact. 
Oh, from back up here (indicating)? 
Yes, sir. 
How far east of the west curb was it, sir? 
19 feet. 
In other words, it was 19 feet from here and 19 feet from here. 
Yes, sir. 
MR. BROWN: If Your Honor please, I believe that the witness should 
mark the exhibit and not counsel. 
THE COURT: Youcan cross examine the witness and have him go down 
there and check. 
BY MR. GRAHAM: 
Q Do you want to come down and double check my measurements, 


Officer Zinn? I had to make a radius from here to get that. First, if you would 


like to get your reference point here to see if this X point is eight feet from the 


north crosswalk and two feet from the loading platform. 


MR. BROWN: Now, Your Honor, please -- 


THE COURT: One minute. He asked the witness a question. Let the 


witness take his rule and checkit. That is all he is asking him t 


BY MR. GRAHAM: 


o do. 


Q Would you first check the reference point here, Officer, to see if 


the center of this cross right here is -- now, would you mark an 


X mark there? 


MR. BROWN: Would Your Honor instruct the jury to disregard the mark 


made by Mr. Graham? 
THE COURT: Which one? 
MR. BROWN: That big X up there. 
THE COURT: What is that? 
MR. BROWN: That is what I would like to know. 
THE COURT: One minute. Iam asking the question. You 
What is that cross there? 
MR. GRAHAM: Your Honor, this cross, unfortunately was 
one side and 4-1/4s, then of another. 
THE COURT: That has no significance, 
MR. GRAHAM: No, Your Honor. 


THE COURT: Then erase it. 


keep still. 


3-1/4s on 


MR. GRAHAM: I don't think I can erase it, but I will scrape it out. 


THE COURT: All right. The jury will pay no attention to that. 


BY MR. GRAHAM: 


Q Officer, while you ‘are down here would you mind drawing two 


circles which will show us where the glasses were? Would you draw an 
arrow to that and mark it "Glasses''? 

THE COURT: Can the jury see where the marks are with the glasses, 
all of you? 

Very well. 

BY MR. GRAHAM: 

Q Did you check the brakes of the vehicle after the accident? 

A Yes, I did. 

Q And would you tell the Court and ladies and gentlemen of the jury 
in what condition you found those brakes to be in? 

A The brakes were good. 

MR. GRAHAM: That is all I have from this witness, Your Honor. 

THE COURT: Any redirect? 

MR. BROWN: Yes, Your Honor. 

THE COURT: Very well. 

MR. BROWN: May I examine the photographs which have been marked 
Defendant's Exhibits Nos. 1 and 2? 

REDIRECT EXAMINATION 
BY MR. BROWN: 

Q Officer, when you took these pictures, this was the point of impac 
pointed out to you by Mr. Tennant, was it not? 

A Yes, sir. 


Q Now, I show you on Defendant's Exhibit No. 2 some damage on the 


front right over 'the license plate on both. Mr. Tennant did not call that to yo 


attention, did he? 

A No, sir. 

“Q Did you see it? 

THE WITNESS: No, sir. 

THE COURT: Why? 

THE WITNESS: I didn't observe the damage. 

THE COURT: I thought you examined the entire car. 

THE WITNESS: Idid, Your Honor. 

THE COURT: And you didn't see that? 

THE WITNESS: No. 

MR. BROWN: May I ask that these pictures be again presented to the 
jury so they can observe the damage over the front, right over the license 
plate? 

THE COURT: All right. 

BY MR. BROWN: 

Q Now, Mrs. Conlyn's body was found almost, if Iam correct, in 
a direct line with the edge of the street car loading platform; is|that correct? 

A Yes, sir. 

And it was forward from the alleged point of impact, was it not? 
Yes, sir. 
19 feet? 


Yes, sir. 


Q Excuse me. I willuse this pointer. The alleged point of impact 


was 3 feet north of the edge of it? 


MR. BROWN: Your Honor, the jury was looking at the pictures. 
Perhaps I might wait. 

THE COURT: I think you had better. 

MR. BROWN: Iam sorry. 

THE COURT: I overlooked it myself or I would have called your atten- 
tion to it. 


BY MR. BROWN: 


Q. Now, Officer Zinn, I was about to ask you, Mrs. Conlon's body -- 1 


This point of impact that Mr, Tennant pointed out to was was 3 feet to the nort ; 
of the edge of the platform; is that-correct? If the point of impact was 8 feet 
from the north line and this line here (indicating) is 5 feet, then it would be 

3 feet north of that; is that correct? 

A That would be so. 

Q So that according to Mr. Tennant it was just 3 feet from the edge 
of the platform. Now, didn't that platform have a ramp type -- Rather, at its 
south edge here wasn't this a ramp? 

A Yes, it was. 

Q And that ramp ran about 2 to 3 feet, is that correct? 

MR. GRAHAM: I object. He is leading this witness all over the 
place, Your Honor. 

THE COURT: Don't lead him. 

MR. BROWN: Iam sorry, Your Honor, I don't mean to. 

THE COURT: In which direction was the slat towards, the car tracks? 


THE WITNESS: No, a southern direction, Your Honor. 


THE COURT: Oh. 
MR. BROWN: At this point right here (indicating)! there is a 
ramp in that area. 
THE COURT: Do you mean that the height of the platform goes 
down from its end, is that correct? 
MR. BROWN: Right, Your Honor. 
THE COURT: Allright. That is not really a ramp. 
BY MR. BROWN: 
Q How long was that? 


A I don't know how long the ramp was. 


Q Now Mrs. Conlon's body was found 19 feet from this point of 


impact. In other words, 3 feet past the edge of the ramp, 5 more feet 
through this edge of the crosswalk or whatever mark in this marked off area, 
That is 8 feet and 1 more foot into the middle of the crosswalk; jis that correct? 
MR. GRAHAM: I object again, Your Honor. He is leading the 
witness; he is testifying, not the witness. 
THE COURT: Sustained. 
MR. BROWN: The witness has already testified -- 


THE COURT: I know, but why repeat it if he has already testified 


BY MR. BROWN: 
Q Now, Officer Zinn, did Mr. Tennant tell you that after he struck 
Mrs. Conlon that her body was flung up into the air. 


A No, sir. 


Q Was the fact that her body had been thrown up in the air 


have accounted for the brush marks on the damage that you talked about? 
A I would say so; yes, sir. 
Q And could her body have caused the damage that was here 
being flung up in the air? 
A Yes, sir. 
MR. BROWN: I have no further questions. 
THE COURT: Any recross? 
MR. GRAHAM: I think Mr. Brown wanted to ask her one more. 
THE COURT: Oh, I thought he was through. 
MR. BROWN: Just one more question. 
BY MR. BROWN: 
Q Iam going to ask you to step down, Officer. When Mr. Tennant 
showed you the! point of impact will you draw an arrow and mark Mr. Tennant 


point of impact, because he is the one who told you; isn't that so? 
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A Yes, sir. 
Q Will you draw an arrow? Maybe it would be better if we just put 
the car here. This is the point of impact. 
A Yes, sir. 
Q All right. Now you draw a circle around where Mrs. Conlon's 
body was found or the blood stain where he told you her body was. 
THE COURT: That is where the body was or the blood stain? 


MR. BROWN: Blood stain. 


THE COURT: You have already indicated it by a dot anyhow, 
hadn't you? 
MR. BROWN: Yes, Your Honor. 
BY MR. BROWN: 
Did Mr. Tennant tell you that is where her body had landed? 
No, sir, that is a blood stain. 
Did Mr. Tennant tell you in which position her body was found? 
Yes, he did. It is on the rough sheet, if I may refer to it. 
Yes, please do. 
The pedestrian was lying facing south. 
Q When you mean here facing south, do you mean her head was 
pointed southward ? 
A Yes, sir. 
THE COURT: It is not there at the blood stain where you are 


putting it there. Her body wasn't found there. 


THE WITNESS: That was the blood stain, Your Honor. She had 


been removed to the hospital when we arrived there. 
THE COURT: Did Mr. Tennant tell you where the body was? 
THE WITNESS: He pointed to the blood stain. 
THE COURT: All right. 
BY MR. BROWN: 
So that her body was lying pointed in this way (indicating)? 
Yes, sir, in a southerly direction, facing south. 


Facing south. 


MR. BROWN: Ihave no further questions. 
RECROSS EXAMINATION 
BY MR. GRAHAM: 
Q Officer Zinn, then the measurement you gave of 19 feet is to the 
center of the blood stain; is that correct? 
A That is correct. 
Do you know how big the blood stain itself was? 
No, I don't, sir. 
THE COURT: Did you see it? 
THE WITNESS: Yes, I saw it. 
BY MR. GRAHAM: 
Q Do you know whether or not that was made from her lying there, 
and if so, what part of her body made that? 
A I don't recall the part of her body that made it. 
Q All' right, sir, I wonder if I could impose upon you for another 
measurement. You have or should have the point of impact measured 
in the distance lof east of the west curb. Would you tell us what that is, sir? 
A The measurement from east to the west curb? 
Q Yes. 


A I would have to break it down.for you. The measurements I 


have are the island and between the island and then the 2 feet. 


Q Would you make it all inclusive and tell us what it is? 
THE COURT: Do you mean the entire width of Georgia Avenue? 


MR. GRAHAM: No, we know what Georgia Avenue is. 


THE COURT: What do you want now? 


Mr. Graham: The distance from the west curb to the point of 


THE WITNESS: It would be approximately 21 feet. 
BY MR. GRAHAM: 
And that is based upon what measurement? 

A 14 and 1/2 feet of roadway between the island and the western 
curb and 4 and 1/2 feet to the platform and then 2 feet east of the east portion 
of the platform. 

Q Iam sorry, that is 14and 1/2 plus 4and 1/2? 

A Plus 2. 

Q Plus 2, Iam now marking, Mr. Brown. Is that 14and 1/2 or 
15 feet between here (indicating) ? 

A We have 14 and 1/2 on this. 

Q Now you were asked by Mr. Brown about -- and by|His Honor -- 
this bumper damage here above -- 

THE COURT: The license plate. . 
BY MR. GRAHAM: 

Q The license plate right there. Is that the damage that a piece 
of the grill is damaged right in back of the fender? 

A No, sir. 


What point was he asking you about? 


Q 
A The left front portion of the grill. 
Q 


Just above the license plate is there a bar that goes|across the 


top of the bumper? 

A Yes, sir. 

Q Is there any damage to that or is this damage to the grill in back 
of that bar? 

A It is behind the bar. 

Q And did you examine that car to determine whether or not this was 
old damage or new damage, this damage in the front? 

A Idon't remember, sir. 

Q Did you see any -- did you call them scuff marks or brush marks 
-- on the hood of the car indicating the pedestrian had fallen over the hood 
in any way? 

A Yes, sir. 

Q Where was that? 

A It was on the righthand portion of the hood which you can see in 
there (indicating). 

Q Where is that? 

A Right here (indicating). 

Q Now, did you see any on the left front just above where that little 
{indicating)? 

A No. 

Q Where the grill is bent behind the bar above the license plate? 


A No, sir. 


Q None there. The only fresh damage on the car was on the right 


front fender; is that correct? 


MR. BROWN: Wait, Your Honor. 
THE COURT: Overruled. 
MR. BROWN: Why, Your Honor? 
THE COURT: His asking what the only damage was they observed. 
MR. BROWN: He used the word "fresh". If he said damage, he 
used the word fresh. 
THE COURT. That is exactly what he intended to |lask and your 
objection is overruled. New damage, fresh damage. 
THE WITNESS: The damage was on the right front. 
MR. GRAHAM: Thank you, Officer. 
REDIRECT EXAMINATION 
BY MR. BROWN: 
But there is damage on that front, isn't there, Offi 
I would say there is. 
You don't know whether that was fresh or not, doy 
No, sir. 
Q Now, when the word "point of impact'' has been used throughout 


our conversation between Mr. Graham and myself, that point of impact is 


the point of impact that Mr. Tennant told you; is that correct? 


A Yes, sir. 
Q There is no other evidence of any kind that that was the point 

of impact, was that right? 
A No, Sir. 


MR. BROWN: Ihave no further questions. 


RECROSS EXAMINATION 
BY MR. GRAHAM: 

Q Alorig that line, I am going to ask him what point of impact did 
Mrs. Conlon give you? 

A She gave me no point of impact. 

Q She simply said as she stepped from the curb the light turned 
yellow and she had either reached the platform and lost her balance and fell 
or was hit before she got to the platform. 

MR. BROWN: Iobject. That is not what she said. I would like 
him to read it precisely. 
THE COURT: All right, read it. 


THE WITNESS: Pedestrian stated she stepped off the curb, the 


light turned yellow, and she headed for the loading platform. She did not know} 


if she was on the platform and lost her balance or was heading for the platform 
THE COURT: Are you through with this witness? 
MR. GRAHAM: Yes, sir. 
THE COURT: Are you, Mr. Brown? 
MR. BROWN: Yes, sir. 
THE COURT: You are excused, Officer. Call your next witness. 
MR..BROWN: You tender Officer Ostrom to me? 
MR. GRAHAM: Yes. 
MR. BROWN: All right, call Officer Ostrom 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This case involves an accident between the female Appel- 
lant, who was a pedestrian, and an automobile owned and 
operated by Appellee. The accident occurred at or near the 
intersection of Georgia Avenue and Rittenhouse Street, 
N. W., Washington, D. C., on June 15, 1957. The pedestrian 
and the driver each have divergently different stories of 
how the accident occurred. 
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The pedestrian testified that she stepped off the curb on 
the northwest corner of Rittenhouse Street and Georgia 
Avenue when the light was green for Rittenhouse Street 
traffic and started to cross Georgia Avenue in an easterly 
direction (J.A. 26). When she arrived at approximately the 
center of Georgia Avenue, traffic started moving north on 
Georgia Avenue, so she turned around and started to walk 
back to the loading platform. She made seven or eight steps 
toward the platform when she was struck (J.A. 27). She 
denied that she ever stepped or fell off the streetcar plat- 
form, because she was not on the platform that day (J.A. 
98). 


The Appellee testified that he was driving South on the 
streetcar tracks while passing the platform at a speed of 
between fifteen to twenty miles per hour (J.A. 60). Ata 
certain point he saw female Appellant on the loading plat- 
form beginning to turn around to her right. He moved his 
car a little bit over, so his right wheels were between the 


trolley tracks. While continuing down the track he saw a 
blur, which hit the right side of the fender of his car. He 
applied his brakes and came to a stop (J.A. 63). The point 
of impact on the car was on the right front fender behind 
the headlight, which was adequately seen in the photographs 
taken by the police and introduced into evidence (J.A. 66). 
At a point before Appellee arrived at Rittenhouse Street, 
the light controlling Georgia Avenue turned to green (J.A. 
62). 


Dr. Sanford Eisenberg, female Appellant’s physician, 
testified that it seemed to him that the impact actually came 
from the right side (J.A. 78) and that the injury could have 
been caused by the bumper of the car, but that it was not 
what was known as a “bumper fracture” (J.A. 84). 


After the accident, Appellee gave a written statement to 
one investigating police officer, which is set out verbatim on 
pages 70 and 71 of the Joint Appendix. 
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Another investigating officer, Mr. Zinn, testified that 
Appellee told him after the accident that as he approached 
the platform, he observed a pedestrian on the platform when 
he was 55’ or 60’ away and when he was travelling 10 to 15 
miles per hour. He saw the pedestrian turn around, but did 
not think she would step off the platform (J.A. 179-180). 
Appellee placed the point of impact for the police officer as 
being approximately 2’ east of the east side of the platform 
and approximately 8’ north of the north crosswalk lane 
(J.A. 179). Appellee’s car came to a stop approximately 49’ 
from the point of impact, leaving no skid marks (J.A. 179). 


Officer Zinn also testified that he questioned the female 
Appellant in the Receiving Room at Emergency Hospital 
and asked her in what direction she was walking and what 
she did (J.A. 189). He testified that the female Appellant 
stated that she stepped off the curb, the light turned yellow, 
and she headed for the loading platform. She did not know 
if she was on the platform and lost her balance or she was 
heading for the platform. She was very confused as to 
what happened (J.A. 190). He further testified that he 
prepared a report of the accident the same day after talking 
with the parties and that he reported the pedestrian was 
going east across Georgia Avenue (J.A. 195 and 196). On 
cross-examination, he stated that the pedestrian never told 
him anything about walking across the street and getting to 
the center of the street, seeing traffic coming, turning around 
and walking back to the platform (J.A. 197). 


Officer Zinn took photographs of Appellee’s car, which 
were introduced into evidence, and should have been made 
part of the record of this case. He observed physical damage 
on the car, to the right front fender and a dent and brush 
mark to the hood (J.A. 198). This was the only fresh damage 
on the vehicle (J.A. 192). The dent on the right fender was 
about 14” back of the headlight (J.A. 193). The damage to 
the vehicle was shown in the photographs which were 
exhibited to the jury (J.A. 193). 
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Mr. Walter Roy Ostrom was first called as an expert 
witness by the plaintiff (J.A. 108) and testified about re- 
action time and emergency braking distance, which he 
described was the type of braking which leaves a skid mark 
(J.A. 110, 111 and 112). 


Mr. Ostrom was recalled as a witness for the defendant 
and asked a hypothetical question, which assumed the facts 
testified to by the defendant, as well as the physical facts at 
the scene of the accident (J.A. 114 and 115). After working 
out his answer to the hypothetical question on the black- 
board (J.-A. 121), he arrived at a conclusion that Appellee’s 
automobile was travelling between 15 and 16 miles per hour 
at the time Appellant stepped or fell into the side of the 
right front fender (J.A. 127). 


SUMMARY OF ARGUMENT 


1. The lower court was correct in refusing to require 
defendant to disclose the limits of his liability insurance 
coverage. The issue of liability having been decided in favor 
of defendant, this question is moot. Even if the question is 
not moot, the Court was correct because the disclosure of 
this information would not be calculated to produce relevant 
facts to narrow the issues, or to obtain evidence, or secure 
information as to the existence of evidence. 


2. The trial court did not err in denying an instruction 
based on last clear chance, because, first of all, last clear 
chance was never pleaded or mentioned, either in the plead- 
ings or at the trial, until after the close of the evidence after 
the case was ready to go to the jury, and secondly, the two 
divergently different stories told by the two parties (the 
only eye witnesses) precluded the application of the doc- 
trine of last clear chance, because of the lack of one or more 
of the essential elements of last clear chance in each of the 
two divergently different stories. 


3. The trial court did not err in permitting the police 
officer to testify in what direction the pedestrian said she 
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was walking, or to testify about the alleged point of impact, 
because the police officer was called as a witness by the 
Appellants, who vouched for his credibility. Also, the point 
of impact was given by the police officer in response to a 
question by Appellants’ attorney. Appellants’ attorney also 
questioned the police officer about what he asked the female 
Appellant in the hospital and elicited a reply to one of the 
questions about the direction she was walking. Subse- 
quently, Appellee’s attorney questioned the police officer 
about the official police report he made on the date of the 
accident, which was legitimate cross examination. 


4. The Court did not commit error in refusing to instruct 
the jury about how they should view the oral statement 
given by the female plaintiff, because the evidence shows 
that the female plaintiff was never unconscious and was in 
sufficient possession of her mental facilities to give a history 
to the hospital and to her doctor and to sign a consent to 
operate, upon which the doctor performed the operation. 


In the doctor’s opinion, she was lucid and the record con- 
clusively shows that no narcotics had been administered to 
her before the statement was given. 


5. The statements, information and ruling of the trial 
court after the jury requested further instructions were 
not erroneous and the record further shows that they were 
not objected to until after the jury had retired to deliberate. 
A further reading of the entire colloquy when the verdict 
was returned shows that the Forelady was obviously con- 
fused and the Judge tried to help her out by sending the 
jury back out to the jury room to deliberate further and 
return a verdict which was correct and consistent. 
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ARGUMENT 


L THE LOWER COURT CORRECTLY OVERRULED PLAINTIFFS’ MOTION TO 
COMPEL ANSWERS RELATING TO DEFENDANT'S LIABILITY INSURANCE 
COVERAGE. 

When the jury resolved the issue of liability in favor of 
the defendant, any questions relating to his liability in- 
surance coverage became moot, since the question of dam- 
ages passed out of the case. Ersler v. T. S. Schneider Corp., 
88 U.S.App.D.C. 371, 188 F.2d 1022. 


Appellants have cited decisions from the highest Courts 
of five jurisdictions: California; Illinois; Kentucky; New 
Hampshire; and Colorado. A closer reading of these cases 
discloses the reasons behind them. 


The case of Superior Ins. Co. v. Superior Court, 39 Cal. 
2d 749, 235 P.2d 833, did not arise from discovery proceed- 
ings in a negligence action, but involved a proceeding 
brought by the plaintiff for perpetuation of testimony under 
Sections 2083 to 2089 of the California Code of Civil Pro- 
cedure. The opinion was based upon two considerations. 
The first consideration is a peculiar statute relating to in- 
surance (Code of Calif., Section 11580), which requires that 
a policy of insurance carry a provision granting to one who 
recovers a judgment in a personal injury action a right of 
action against the insurer of the judgment debtor. The 
California Supreme Court concluded that this statutory 
provision made a contractual relationship between the in- 
surer and the judgment creditor, and that, therefore, an 
application for perpetuation of evidence was proper. The 
other reason, which is not so apparent, is that the Cali- 
fornia Code of Civil Procedure provides for no discovery 
proceedings in aid of execution of judgments. 


The case of People v. Fisher, 12 Tl. 2d 231, 145 N.E. 2d. 
588, is a decision based not only upon the Illinois Supreme 
Court Rule 101.19-4, but also upon Section 388 of the In- 
surance Code of Illinois, which has a requirement similar to 
the California Code that liability insurance policies must 
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contain a provision affording injured persons a right of 
action against the insurer, if execution against the insured 
is returned unsatisfied. 


The Illinois Court pointed out that the legislation also, by 
virtue of its enactment of the law, placed liability insurance 
in a category distinct from the insured’s other assets, so 
far as persons injured by the negligent operation of a motor 
vehicle are concerned. 


People v. Fisher, Supra, was decided by the Supreme 
Court of Illinois in 1957. In 1958 Judge Juergens of the 
United States District Court for the Eastern District of 
Illinois wrote an opinion in the case of Gallimore v. Dye, 25 
Federal Rules Service, 33.321, case 5, wherein he held that 
a defendant need not disclose limits of liability of an in- 
surance policy in answer to interrogatories propounded pur- 
suant to Rule 33 of the Federal Rules of Civil Procedure. 
The Judge pointed out that Rule 33 provided that interro- 


gatories may relate to any matters that are proper under 
Rule 26 (b). The Judge stated: 


“Since the subject matter is defendant’s negligence, 
the existence and extent of his liability coverage is not 
relevant nor can it reasonably be expected to lead to 
the discovery of admissible evidence. The proof of 
negligence must be made outside such a policy. Under 
Tlinois law, which is the controlling substantive law 
here, existence of liability insurance is clearly not 
proper evidentiary matter. If disclosure of this type 
were allowed, it would logically follow that an ex- 
amination of any of defendant’s assets would be 
proper.” 


We thus see the essential difference between interro- 
gatories propounded in a State Court of Lllinois, pursuant 
to the State Rules of Procedure, and interrogatories pro- 
pounded in a Federal Court in Illinois, pursuant to the 
Federal Rules of Civil Procedure. 
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Judge Briggle of the United States District Court for the 
Southern District of Illinois reached the same conclusion 
in the case of Roembke v. Wisdom, in an opinion which was 
filed June 19, 1958, and reported in 15 Auto. Cases 2d. 567. 
There, he sustained objections to interrogatories concerning 
the existence and amount of insurance, pointing out that the 
issues in the case were whether the defendant was guilty 
of negligence, whether the plaintiffs were guilty of con- 
tributory negligence, and the extent of the injuries and 
damages sustained by the plaintiff. He concluded by saying: 


“The existence or non-existence of liability insurance 
is not an evidentiary matter that may be used at the 
trial, nor is it relevant to the subject matter involved 
in the pending action. An inquiry as to whether the 
defendant had insurance at the time of the collision is 
not reasonably calculated to lead to the discovery of any 
admissible evidence on the issues raised by the plead- 
ings. 


The last case cited in Appellants’ Brief is Lucas v. District 
Court of Pueblo City, 345 P.2d 1064. This case was decided 
by the Supreme Court of Colorado, based upon the Safety 
Responsibility Law contained in the Colorado Statutes, 
which law provides that an insurance carrier’s liability shall 
become absolute whenever loss or damage covered by the 
policy oceurs and that fraud, or misrepresentation, or any 
other act of the insured in obtaining the policy shall not 
constitute a defense available to the insurer, as well as 
limitations placed upon the cancellation of a policy. This 
law is distinctly different from the Financial Responsibility 
Law of the District of Columbia, in that an insurance com- 
pany in the District of Columbia may deny coverage because 
of fraud or misrepresentation, or other acts of the insured 
and may, of course, cancel a policy before accident, provid- 
ing the cancellation conforms with the procedure set forth 
in the policy. 


The case of Maddox v. Grauman, 265 S. W. 2d. 939, 41 
A.L.R. 2d. 964, arose from questions asked at a pre-trial 
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deposition of the defendant regarding the existence and 
limits of insurance. The Kentucky Rule regarding pre-trial 
discovery is essentially the same as the Federal Rule and 
attorneys for Appellee admit that they cannot distinguish 
this case, but submit that the Kentucky Court of Appeals 
strained hard to make the subject matter “relevant” as pro- 
vided by the discovery rules. 


The case of Villars v. City of Portsmouth, 100 N. H. 453, 
129 A. 2d. 914, arose from facts not usually found in an 
average tort case, which facts are not present in the case at 
bar. In that case, the plaintiff sued the defendant city and 
alleged that the City of Portsmouth had a policy of in- 
surance which afforded coverage to him individually and to 
his minor son. Based upon these allegations, the Court ecom- 
pelled the City to produce the policy to substantiate the 
allegation or to disprove it. 


The only Federal case cited by appellants is Orgel v. 
McCurdy, 8 F.R.D. 585. The Judge did not state the facts 
too clearly in the opinion, but apparently one of the issues 
involved in that litigation was whether the defendant was 
operating the automobile involved in the accident. Plaintiff 
sought to establish the fact of operation by showing that 
the defendant carried liability insurance. The Judge held 
that in order to comply with Rule 26 (b), “It is sufficient that 
the inquiry be made as to matters generally bearing on the 
issue and relevant thereto.” In ruling as he did, the Judge 
said, “the motion is granted because the testimony plaintiff 
seeks may be generally relevant to the issues in the case.” 


Having discussed the cases cited by plaintiff, defendant 
feels that the attention of the Court should be directed to 
several cases which have held such discovery to be irrele- 
vant. 


One such case is Brooks v. Owens (Fla.), 97 So.2d. 693. 
There, the Supreme Court of Florida held that a defendant 
need not answer questions propounded to him in a deposi- 
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tion, which questions relate to the existence or amount of 
insurance. The Court gave an excellent review of the cases 
decided to that time both pro and con and reached the con- 
clusion that the questions were not proper. 


In the ease of Street, ex rel. Allen v. 2d. Judicial District 
Court, 69 Nev. 196, 245 P. 2d. 999, the Supreme Court of 
Nevada held that a party injured in an automobile accident 
does not have the right to obtain information regarding 
policies of insurance by proceedings to perpetuate testi- 
mony. This decision is directly contrary to the California 
decision in Superior Ins. Co. v. Superior Court, Supra, but 
Nevada has statutes in aid of execution of judgments, as 
does the District of Columbia. 


In the ease of Bean v. Best, 76 S. Dak. 462, 80 N. W. 2d. 
565, the Supreme Court of South Dakota denied plaintiff’s 
request for the production of a copy of an insurance policy 
because the request was not aimed to produce information 
constituting or containing evidence material to any matter 
involved in the litigation. 


Peters v. Webb, 316 P. 2d. 170, is a decision by the Su- 
preme Court of Oklahoma. There, a plaintiff brought an 
action against a defendant in another case and his insurer 
for the sole purpose of obtaining a Court order requiring the 
insurer to answer interrogatories regarding existence and 
amount of insurance upon the allegation that the plaintiff 
expected to file suit against the insurer to collect an expected 
judgment against the defendant. The Court held that such a 
petition did not state a cause of action under the Oklahoma 
Perpetuation of Evidence Statute since such information 
was not relevant or material to any issue in the personal 
injury action. 


In DiPietruntonio v. Superior Court of the State of 
Arizona, County of Maricopa, 84 Ariz. 291, 327 P.2d 746, 
the Arizona Supreme Court held that an interrogatory to 
disclose defendant’s insurance coverage at the time of an 
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automobile accident was improper. In a well-reasoned 
opinion the Court pointed out that discovery was limited to 
matters relevant to the subject matter in the pending action 
and should be calculated to discover facts for use at the 
trial, or as a lead to information to be used at the trial. It 
decided, and rightly so, that neither the plaintiff nor the 
jury should have any concern with whether or not the de- 
fendant carries insurance, since the defendant’s liability 
does not depend upon its existence. 


McNelley v. Perry, 18 F.R.D. 360, also pointed out that the 
purposes of seeking information from an adversary by dis- 
covery proceedings are two-fold: “(1) To use it in the trial, 
or (2) to use it as a lead to information for use in the 
trial...” 


In McLure v. Boeger, 105 F. Supp. 612, Chief J udge Kir- 
patrick of the United States District Court for the Eastern 
District of Pennsylvania denied plaintiff’s motion under 
Rule 34 for the production of defendant’s insurance policy 


and declared that to grant the motion would unreasonably 
extend discovery procedure beyond its normal scope and 
would not be justified. Judge Kirpatrick said: 


“T can see certain advantages to the plaintiff in know- 
ing the extent of the defendant’s coverage in an accident 
case, at least in a case where the defendant is otherwise 
judgment proof and the policy is the plaintiff’s only 
resort for a recovery. For example, it might help the 
plaintiff to determine whether or not to accept an offer 
of settlement or to decide how much expenditure of 
time and money by way of preparation the case justi- 
fied. However, every argument that could be made in 
favor of requiring the disclosure could also be made in 
favor of compelling a defendant in any civil case, tort 
or contract, to furnish the plaintiff with full informa- 
tion as to his financial resources, and, in the case of an 
individual, as to the extent of his private fortune. 

“Of course, the fact that the information would not be 
relevant and that the fact of liability insurance could 
not be introduced at the trial does not necessarily forbid 
discovery, but whatever advantages the plaintiff might 
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gain are not advantages which have anything to do with 
his presentation of his case at trial and do not lead to 
disclosure of the kind of information which is the ob- 
jective of discovery procedure.” 


The opinions from other jurisdictions, both pro and con, 
are, of course, not binding upon this Court. Counsel for 
appellee has been unable to find any decision on this matter 
by a Federal Circuit Court of Appeals. It is certainly a 
point that has not yet been decided by the United States 
Court of Appeals for the District of Columbia Cireuit. 


The rational to be adopted should be whether or not the 
facts sought to be discovered are such that would come 
within the purpose of Rule 26 of the Federal Rules of Civil 
Procedure. 2 Barron and Holtzoff, Federal Practice and 
Procedure, 263, (Section 641) points out that discovery has 
three distinct purposes and uses. 


“(1) To narrow the issues, in order that at the trial it 
may be necessary to produce evidence only as to a 
residue of matters which are found to be actually dis- 
puted and controverted. 


“(2) To obtain evidence for use at the trial. 


“(3) To secure information as to the existence of evi- 
dence that may be used at the trial and to ascertain how 
and from whom it may be procured, as for instance, the 
existence, custody and location of pertinent documents 
or the names and addresses of persons having knowl- 
edge of relevant facts.” 


Let us, therefore, analyze the information sought and 
determine whether or not it meets any of the three purposes 
and uses listed. 


1. The disclosure of limits of liability will not narrow the 
issues at the trial. 


2. The disclosure of limits of liability will not obtain evi- 
dence for use at the trial, since the existence or non-exist- 
ence of insurance is not admissable as evidence. 
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3. The disclosure of limits of liability will not give in- 
formation as to the existence of evidence which may be used 
at the trial, since the fact of insurance cannot be used at 
the trial. 


We thus see that the information sought does not have 
any legitimate relevancy to narrowing the issues or obtain- 
ing evidence or information as to the existence of evidence. 


Appellants go beyond the discovery rule and predicate 
their reason for discovery upon Rule 11 of the Rules of the 
United States District Court for the District of Columbia, 
and admit that their reason for the discovery was for no 
other purpose than to aid them in the settlement of this case. 
At first blush, this seems to be a novel proposition. How- 
ever, the matter has been decided in a well-written opinion 
which analyzed the various opinions and reached the con- 
clusion that the information requested is not discoverable 
for the purpose of settlement. 


The case is Jeppesen v. Swanson, 243 Minn. 547, 68 N. W. 
24. 649. The Minnesota Supreme Court held that Rule 34 of 
the Rules of Civil Procedure of Minnesota, which is identical 
with the Federal Rules, does not permit a plaintiff in a 
personal injury action to secure disclosure of the amount of 
insurance carried by the defendant, where the information 
is sought for the sole purpose of determining whether it 
would be advisable to settle the litigation. There the Court 
said: 


“Under the guise of liberal construction, we should 
not emasculate the rules by permitting something which 
never was intended or is not within the declared objects 
for which they were adopted. Neither should expedience 
or the desire to dispose of lawsuits without trial, how- 
ever desirable that may be from the standpoint of re- 
lieving congested calendars, be permitted to cause us to 
lose sight of the limitations of the discovery rules or the 
boundaries beyond which we should not go. Tf, per- 
chance, we have the power under the enabling act to 
extend the discovery rules to permit the discovery of 
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information desired for the sole purpose of encouraging 
or assisting in negotiations for settlement of tort 
claims, it would be far better to amend the rules so as to 
state what may not be done in that field than to stretch 
the present discovery rules so as to accomplish some- 
thing which the language of the rules does not permit.” 


Since appellants had an opportunity to settle their liti- 
gation and did not, but chose to try the case, they should not 
now be heard to argue that they should have known the 
limits of the insurance policy, if any, available. Since they 
were not successful in securing a judgment against Appel- 
lee, they now have no legal standing to demand such infor- 
mation. 


IL THE TRIAL COURT DID NOT ERR IN DENYING PLAINTIFFS’ REQUESTED 
INSTRUCTION ON THE DOCTRINE OF “LAST CLEAR CHANCE”. 

Regardless of the merits of Appellants’ argument on the 
question of Last Clear Chance instruction, the question 
arises whether it should have been given, since the doctrine 
was never mentioned until 3:35 p.m. February 14, 1960 (T- 
190; J.A. 129), after the entire case was tried (including 
rebuttal testimony of the plaintiff) and instructions were 
being considered by the court. 


The Record discloses that neither the Complaint (J.A. 1), 
Plaintiffs’ Pre-trial Statement (J.A. 7) nor the Pre-trial 
Proceedings prepared by the Pre-trial Examiner on De- 
cember 17, 1959 (J.A. 12) contain any indication that the 
plaintiffs intended to rely upon the doctrine of Last Clear 
Chance. A close reading of the entire Official Transcript of 
Proceedings fails to disclose any mention of Last Clear 
Chance until page 190. The record discloses that the de- 
fendant promptly objected to its consideration, stating as 
his first objection that, “last clear chance was not incor- 
porated in the pleadings of this ease and should not be con- 
sidered by the Court,” (J.A. 129). 


It should be apparent to this Court that Appellee’s at- 
torney was taken by surprise by the requested instruction. 
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Since the case at bar was tried this Court has decided the 
case of Meadow Gold Products Co. v. Wright, (No. 14942, 
decided April 7, 1960), — U.S. App. D.C. —, 278 F. 2d 867, 
wherein it was pointed out that ‘‘one of the theories of a 
case is not to remain a mystery or a matter of speculation 
and conjecture’’ and that ‘‘courts are not to be lenient with 
counsel who fail to reveal the theory of their case until all 
the evidence is closed.”’ 


Appellee submits that it is an unreasonable burden upon 
the defendant below to require him to come all the way from 
California to Washington (J.A. 54) for the trial of the case 
and go through many days of trial before learning one of the 
theories of the case, which Appellants’ attorneys have had 
hidden in their minds for years and which, presumedly, has 
been kept jealously guarded by them while framing their 
questions to the witnesses. 


The question then arises as to whether, in such an in- 
stance, the trial judge should be required to reopen the case 
and allow it to be retried on the new theory. In this case 
such was not necessary since the Last Clear Chance instruc- 
tion was not to be given. Appellee contends the trial judge 
would have been justified in refusing the instruction on the 
grounds of surprise as well as on the merits. This Court 
concluded its opinion in Meadow Gold Products Co. v. 
Wright, — U.S. App. D.C. —, 278 F. 2d 867, by saying: 


“It is too important a matter to be withheld from the 
adversary and from the trial judge until all the evi- 
dence is in and the case is ready to go to the jury.” 


Is reopening the case and reexamining the witnesses the 
answer to cure the defect deliberately perpetrated by Ap- 
pellants? The obvious answer is, “No.” Any lawyer who has 
tried cases knows that the essential elements of coherent 
evidence are continuity and spontaneity. These can be 
achieved only by logical and chronological presentation of 
witnesses and their examination and cross-examination. 
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Only chaos would result in the minds of the jury if the case 
were reopened, witnesses recalled and requestioned. It 
would be unfair to counsel to expect him to try to remember 
the testimony given by a certain witness a few days before, 
and leave him at his peril to hope his trial notes were com- 
plete enough to remind him of the prior testimony so as to 
rebut the new issue. 


These are matters which this Court undoubtedly had in 
mind when, in deciding the Meadow Gold case, it said: “The 
theory of a plaintiff’s case has much to do with how de- 
fendant’s counsel will cross-examine plaintiff’s witnesses 
and, perhaps, how he will examine his own witnesses.” Only 
a super-skilled attorney could be expected to recover from 
the blow of having planned and conducted his cross-ex- 
amination and examination on one theory and then recall all 
witnesses and retry the case on a new theory. Only a phan- 
tasmagoria would remain in the minds of the jury. 


Let us turn now to the merits of “Last Clear Chance.” 
The broad doctrine of last clear chance in the District of 
Columbia requires the following four elements in order to 
make it applicable to a given situation: 


1. The negligence of the defendant; 
2. The negligence of the plaintiff; 


3. The plaintiff in a position of peril, from which he 
cannot extricate himself, or a plaintiff who is oblivious 
to danger, although he would be quite able to avoid it 
if he knew of its existence; and 


4. Time after such negligence of the plaintiff and the 
defendant have occurred when the defendant could, and 
the plaintiff could not, by the means available, avoid the 
accident, unless the plaintiff is oblivious to danger, in 
which case, time when the defendant could, by the 
means available, avoid the accident. 


All eases cited by Appellant involve accidents wherein the 
parties are in essential agreement as to where the impact 
oceurred and what the parties were doing immediately prior 
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to that time. This is particularly true of Richardson v. 
Gregory, (No. 15576, decided July 14, 1960), — U.S. App. 
D.C. —, — F.2d —, which is relied upon greatly by Ap- 
pellants. Both parties there agreed that the plaintiff 
had been on the raised street car platform and the de- 
fendant’s car had been driven next to the platform just 
before the impact. The only dispute was what caused the 
accident. Plaintiff contended the car came too close to the 
platform and its overhang struck him, while defendant con- 
tended plaintiff walked into the car as it passed. 


Had Mrs. Conlon, plaintiff below, admitted she was on 
the platform and alleged that the car struck her there, then 
this case would be on all fours with the decision relied upon. 
However, such is not the case. 


The case at bar involves two such widely divergent stories 
of the accident that one wonders whether the parties are 
talking about the same accident. In such circumstances, 
Appellee feels that the case of Hocheiser v. Smith, 81 U.S. 
App. D.C. 323, 158 F.2d 100 should apply. There, the parties 
agreed there had been an accident on Massachusetts Avenue 
and that both cars were going west approaching 7th Street 
where a loading zone was located. “Beyond these facts, the 
parties disagreed completely.” Plaintiff said he proceeded 
in a line of traffic and stopped when the traffic light changed. 
About a minute later the defendant’s car rammed into the 
rear of his car. He said defendant’s car had no brakes. 
Defendant, on the other hand, said she was driving about 20 
feet behind the car in front when defendant came up along- 
side the line of moving vehicles and cut quickly to his right, 
into the line, ahead of her. At that moment the light 
changed, plaintiff slammed his brakes and stopped. Defend- 
ant said her brakes were in good order and that she applied 
them instantly, but bumped the rear of plaintiff’s car. This 
Court pointed out that, “There were other total contradic- 
tions in the testimony.” The trial court refused an instruc- 
tion on last clear chance which refusal was affirmed on 
appeal. This Court said: 
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“We agree with the trial court. The jury could believe 
either version of the incident. If they believed plaintiff, 
the collision was due to the negligence of defendant- 
driver and to nothing else. If they believed defendant- 
driver, the collision was due to the act of plaintiff, and 
the facts recited by defendant-driver left no room for 
applying the doctrine of last clear chance. If plaintiff 
did what defendant-driver said he did, he was not 
oblivious to danger; he was not unable to extricate him- 
self therefrom, because he deliberately injected himself 
into that position and defendant-driver had no reason- 
able opportunity to avoid the collision. Three of the 
four elements constituting the basis for the doctrine of 
last clear chance were absent.” 


Let us now look at the evidence presented by our Appel- 
lant, Mrs. Conlon. She testified that she started East across 
Georgia Avenue on the North side of Rittenhouse Street and 
that her light was green. The light controlling Georgia 
Avenue would have been red. She was in a marked cross- 
walk. After stepping into the street she never looked at the 


light again but when she was about half way across the 
street, northbound traffic started, so she turned to go back 
to the West. It may be assumed that the traffic light con- 
trolling Georgia Avenue traffic had turned to green—or you 
may still assume that it was red. The legal status of Mrs. 
Conlon was the same. If the light were red, she had an 
absolute right to continue to oceupy the crosswalk, without 
being contributorily negligent. If the light changed to 
green, she had an absolute right to continue to occupy the 
crosswalk, without being contributorily negligent. 


This Court clearly pointed out the latter contention in the 
case of Griffith v. Slaybaugh, 58 U.S.App. D.C. 237, 29 F.2d. 
437, by saying: 


“The condition of traffic in our crowded streets is 
such that travel by pedestrians is at best difficult and 
dangerous. If their absolute right to enter upon a cross- 
ing when the signal permits it is not sustained, they 
would be almost without protection. Entering under 
this invitation, they cannot be charged with contri- 
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butory negligence, if the signal switches when they 
are in the street. Caught in this position, the obligation 
rests upon the drivers of automobiles, not only to 
phere the situation, but to wait until the crossing is 
clear. 


Under Mrs. Conlon’s version of the accident, since she 
entered the street in a marked ¢rosswalk under the invita- 
tion of a green light, she “cannot be charged with contri- 
butory negligence.” Thus, the essential element of the 
“negligence of the plaintiff” is lacking, so the doctrine of 
last clear chance would not be applicable. 


Appellee’s version of the accident is that he was driving 
southbound with his right wheels on the west trolley track; 
as he approached the streetcar loading platform and saw 
plaintiff, he moved a little to the left so that his right wheels 
were between the trolley tracks (J.A. 63). As he was pass- 
ing the loading zone his speed was 15 to 20 miles an hour 
(J.A. 60). He saw a blur, which hit the right side of the 
fender (J.A. 63). The “blur” turned out to be Mrs. Conlon. 


Appellee contends that, under his version of the accident, 
last clear chance would not apply because: (1) no negligence 
on his part had been proven; and/or (2) there was not suffi- 
cient time for him, by the means available, to avoid the 
accident. 


Let us turn to the first contention and ask, “What negli- 
gence was proven?” He was not negligent merely in driving 
his car in the District of Columbia. He was not negligent 
merely in driving south on Georgia Avenue. He was not 
negligent merely in driving to the left of the streetcar load- 
ing platform. He was not negligent merely in moving to his 
left so that his right wheels were between the trolley tracks. 
He saw the plaintiff on the platform. His estimate of his 
speed was between 15 to 20 miles per hour. A recognized 
expert as to speed and distances, Roy Ostrom, was called by 
the plaintiff and later recalled by the defendant. His esti- 
mate, in response to a hypothetical question, of the speed 
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of the defendant’s automobile when Mrs. Conlon stepped or 
fell into the side of it was “between 15 and 16 miles per 
hour.” (J.A. 127). 


Is it claimed that it is negligent to pass a streetcar loading 
platform at 15 to 16, or even 20 miles per hour? This Court 
recently held that travelling at a minimum speed of twenty 
miles per hour when passing through an intersection was 
not, in and of itself, unreasonable under the circumstances. 
Skinner v. Koontz, (No. 15508, decided June 23, 1960), — 
U.S. App. D.C. —, — F.2d —. Will this Court hold the 
same speed is unreasonable when passing a loading plat- 
form? 


If the speed itself is not unreasonable, then did the 
presence of Mrs. Conlon on the platform dictate a slower 
speed? The answer is obviously “No”. Thousands of cars 
pass loading platforms occupied by pedestrians daily. If 
this Court rules that each car which passes such a platform 
must stop or slow down below 15 to 16 miles an hour, the 


congestion of traffic in the District of Columbia would be- 
come unbearable. The life blood of this City depends upon 
the orderly and expeditious flow of its traffic, which should 
not be impeded because of the possibility that one of the 
persons milling around on a streetcar platform might sud- 
denly step or fall into the side of a moving car. 


It is therefore submitted that lack of proof of negligence 
on the part of the defendant, under his version of the acci- 
dent, precluded the application of last clear chance because 
of absence of the essential element of “negligence of the 
defendant.” 


We now turn to the second contention that defendant did 
not have sufficient time, by the means available, to avoid the 
accident. Since Appellant, Mrs. Conlon, denies she was on 
the platform we need not concern ourselves with the exten- 
sion of the last clear chance doctrine regarding plaintiffs 
who are oblivious to their danger as set forth in Capital 
Transit Co. v. Garcia, 90 U.S.App. D.C. 168, 194 F.2d 162. 
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Indeed, if Mrs. Conlon had been on the platform she would 
have been in no danger as long as she remained there. 


If, under Appellee’s version of the accident, Mrs. Conlon 
were on the platform, at what point did she reach a position 
of peril? Certainly not when she merely turned around! 
Her position of peril was reached when she stepped or fell 
into the side of Appellee’s right front fender, leaving a dent 
and brush mark on the hood (J.A. 192). “Before any ques- 
tion as to the applicability of the last clear chance doctrine 
may be properly reached it is necessary to establish without 
its aid a duty on the part of the defendant commencing or 
continuing after the injured person’s peril arose, and a 
breach of that duty related to the injury as a proximate 
cause.”? Landfair v. Capital Transit Co., 83 U.S. App. D.C. 
60, 165 F. 2d 255. 


Appellee’s automobile was two fect from the loading plat- 
form and abreast of Appellant when she fell or stepped into 
the side of it. In order to involve the doctrine of last clear 


chance Appellants have the duty to show “that there was a 
time after such negligence had occurred when the defendant 
could, and the plaintiff could not, by the use of means 
available, avoid the accident.” Dean v. Century Motors, 
Inc., 81 U.S. App. D.C. 9, 154 F.2d 201. (Emphasis sup- 
plied). 


The essential point is “time”. Time in which to act! The 
Dean case held one second wasn’t enough time. The case of 
Gay v. Auger, 97 U.S.App. D.C. 336, 231 F.2d 495, involved 
a sudden emergency and a skidding car. This Court held 
that the doctrine of last clear chance applies “when, after 
the negligence and contributory negligence of the parties 
have placed one of them in a position of peril, the other has 
a reasonable opportunity to realize that peril and to avert 
the impending injury.” In other words, “Under the rule of 
last clear chance it is what the defendant did or failed to do 
after the plaintiff was imperiled that constitutes the breach 
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of duty for which the defendant is liable,” Landfair v. Capi- 
tal Transit Co., 83 U.S.App. D.C. 60, 165 F.2d 255. 


If plaintiff below had admitted she had been on the plat- 
form and if the Court below had the benefit of her testimony 
concerning her actions when leaving the platform, such as 
the location of the automobile at that time, the speed or 
slowness of her movements while leaving the platform and 
what she observed, if anything, then there might have been 
enough testimony to necessitate the application of the dic- 
trine of last clear chance. However, the Court only had her 
steadfast insistence that she was not on the platform, but 
was further south crossing the street in the crosswalk. 
There being no testimony proving whether Appellee had 
sufficient time to act after observing Mrs. Conlon in a posi- 
tion of peril, the granting of a last clear chance instruction 
could only result in conjecture and speculation, which are 
inadequate bases to support a verdict. 


It is therefore submitted that lack of proof of sufficient 


time to act on the part of the defendant, precluded the appli- 
cation of last clear chance because of the absence of the 
essential element of “time, by the means available, to avoid 
the accident.” 


I. THE TRIAL COURT DID NOT ERR IN PERMITTING THE POLICE oF- 
FICER TO TESTIFY IN WHAT DIRECTION THE PEDESTRIAN SAID SHE WAS 
WALKING, OR TO TESTIFY REGARDING THE ALLEGED POINT OF IMPACT. 

It must be borne in mind that the police officer, Robert F. 

Zinn, was called as a witness by the plaintiffs below and 

testified on their behalf (J.A. 175). The record also discloses 

that a long time before Appellee’s attorney questioned 

Officer Zinn, Mr. Brown, Appellants’ attorney, questioned 

him about the point of impact. The following appears on 

page 179 of the Joint Appendix: 


“Q. Where did Mr. Tennant tell you that the point 
of impact was? 

“A. Mr. Tennant pointed to the point of impact and 
said it was approximately 2 feet east of the east end of 
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the platform, approximately 8 feet north of the north 
crosswalk line.” 


This question was asked by Mr. Brown of his own witness, 
who now objects to it. Appellants also complain that the 
Court permitted the officer to state “What was the point of 
impact?” and refer to page 198 of the Joint Appendix. A 
review of that page shows that the police officer on cross- 
examination was asked about the point of impact and he 
testified, over objection, as to the point of impact on the 
vehicle pointing out; “The physical damage on the car, the 
right front fender, there was a dent and a brush mark 
on the hood.’’ When so testifying, Officer Zinn testified 
about physical damage clearly visible to him, which dam- 
ages he ascertained during his investigation of the accident 
immediately thereafter. Certainly there can be no objection 
to allowing a police officer to testify to what he personally 
observed. On Page 199 of the Joint Appendix, the police 
officer reiterated the previous testimony given in response 
to Mr. Brown’s question which appears on page 179 of the 
Joint Appendix and, without objection, indicated the point 
of impact on the street as pointed out to him by Appellee. 


Insofar as the complaint being made about the trial judge 
permitting Officer Zinn to testify in which direction Mrs. 
Conlon was walking, it should be pointed out to the Court 
that Officer Zinn, Appellants’ own witness, was asked, on 
direct examination by Mr. Brown, what questions he had 
asked Mrs. Conlon in the hospital and one of the questions 
was the direction in which she was walking. The officer’s 
answer was that she was walking east from the West curb. 
(See first answer on Page 190 of Joint Appendix.) Later on, 
the officer was cross-examined by Appellee’s attorney, as 
was his prerogative, During the course of the cross-examina- 
tion, Officer Zinn was questioned about the official police 
report which he made on the same date of the accident and 
he testified that according to his official report, the plaintiff 
was walking east across Georgia Avenue (J.A. 195 and 
196). This is the same testimony as was brought out by 
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Appellants’ attorney on direct examination, which testi- 
mony was based upon what Mrs. Conlon told him following 
the accident. These questions were not asked of the officer 
based upon what he observed, but were asked of him based 
upon what Mrs. Conlon had told him. 


IV. THE TRIAL COURT DID NOT ERR IN REFUSING TO INSTRUCT THE JURY 
THAT IT SHOULD VIEW ANY ORAL STATEMENT GIVEN BY THE FEMALE 
PLAINTIFF WITH CAUTION BECAUSE OF THE CIRCUMSTANCES UNDER 
WHICH THE STATEMENT WAS GIVEN. 

Appellants, on page 22 of their Brief, made a statement of 
fact that Mrs. Conlon was under sedation at the time Officer 
Zinn spoke to her at the hospital and attempted to support 
that by reference to her testimony which appeared on page 
28 of the Joint Appendix, wherein she stated that she got a 
hypodermic after she got to the hospital while waiting in the 
lobby. A hypodermic does not necessarily mean a sedation. 
It could have been penicillin or any one of a hundred differ- 
ent medicines, and Mrs. Conlon did not testify when it was 
given. 

Fortunately, the records of the hospital show exactly 
when the hypodermic was given. The attention of the Court 
is directed to Page 113 of the Joint Appendix wherein the 
records of Central Dispensary and Emergency Hospital 
disclose that the first medication given to Mrs. Conlon was 
100 milligrams of Demorol at 5:45 p.m. 


Dr. Eisenberg talked with Mrs. Conlon at “about 4:00 
o’clock” (J.A. 81) and she was lucid and signed the consent 
to operate (J.A. 82). She also knew who she was, where she 
lived and that she had been in an accident (J.A. 83). 
Officer Zinn talked with her a short time later in the receiv- 
ing room (J.A. 189) at around 4:30 or 4:40 (J.A. 196). He 
testified as to what she told him about the accident, that is 
that “she stepped off the curb, the light turned yellow, and 
she headed for the loading platform. She did not know 
if she was on the platform and lost her balance or 
she was heading for the platform.” (J.A. 190). This testi- 
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mony was in response to a question asked by Mrs. Conlon’s 
attorney to Officer Zinn, who was called by him as his wit- 
ness (J.A. 175). This testimony was later repeated by the 
officer without objection (J.A. 196-197). 


It is significant to note that Officer Zinn did not testify 
that Mrs. Conlon was “very confused,” as Appellants would 
have the Court believe, as is mentioned on page 22 of their 
brief. Officer Zinn’s testimony was, “Well, she was very 
confused as to what happened.” There is a big difference! 


The record is abundantly clear that while the female 
plaintiff was confused as to what happened, there is no 
showing that the statement given to the police was not given 
freely and voluntarily, or that she was not lucid when it was 
given. Plaintiff’s Instruction Number 7 (J.A. 22) does not 
conform with the evidence. 


V. THE STATEMENTS, INFORMATION AND RULING OF THE TRIAL COURT 
AFTER THE JURY REQUESTED FURTHER INSTRUCTIONS WERE NOT ERRONEOUS. 

In order to fully understand what transpired during the 
time the jury was in the Courtroom after requesting further 
instructions at 4:30 p.m. on February 17, 1960, it is neces- 
sary to read from the bottom of page 160 through the center 
of page 168 of the Joint Appendix. A close reading of those 
pages discloses that the only objection made by Appellants’ 
attorney appears on lines 4 and 5 of page 167 wherein Mr. 
Genn stated: 


“We object that the Court does not give the full time 
and attention charge at this time.” 


Apparently, Appellants now object to that portion of the 
recharge which appeared on pages 164 and 165 of the Joint 
Appendix, but no objection was made to it at that time. 
Also, it should be borne in mind that the Court was merely 
re-reading a part of its original charge and the record 
discloses that after the original charge, Appellants’ at- 
torney, Mr. Genn, told the Court that the charge was fair 
and that the only objection Appellants had to the charge 
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was the refusal to give a charge on the last clear chance and 
a refusal to give the instructions which were tendered and 
denied by the trial judge (J.A. 156, 157). 


It should be borne in mind that this Court has consistently 
held that a party may not assign as error the giving or the 
failure to give an instruction unless he objects thereto 
before the jury retires to consider its verdict, stating dis- 
tinctly the matter to which he objects and the grounds of 
his objection. Frasca v. Howell, 87 U.S. App. D. C. 52, 182 
F.2d 703. 


Objection is also made to the statement made by the judge 
that the jury could find for both plaintiffs against the de- 
fendant, or for the defendant against the plaintiffs, and 
claims that the instruction was given over objection of 
counsel for the plaintiffs. A reading of the Joint Appendix 
from the middle of page 169 to the middle of page 170 will 
disclose the pause, confusion and dismay of the Forelady. 
The Joint Appendix also discloses that the judge instructed 


the jury on the form of their verdict and the jury retired 
to deliberate further at 11:16 A.M., before plaintiffs’ at- 
torney made any objection to the charge. 


Plaintiffs’ attorney now claims that the instruction that 
the verdict should be in favor of both plaintiffs or against 
both plaintiffs is in error and cites in support thereof the 
case of Lansburgh & Bro., Inc. v. Clark, 75 U.S.App. D.C. 
339, 127 F.2d 331. That case does not sustain Appellants’ 
contention that the Court should have instructed the jury 
that they could have found in favor of one plaintiff, but 
against the other one. This Court pointed out in the Lans- 
burgh case that it was obvious that the two verdicts were 
inconsistent in that the same jury listened to the same argu- 
ment and the same evidence at the same time in both causes 
and rendered “two irreconcilable verdicts.” The Court 
pointed out that the jury had mistakenly or arbitrarily 
failed to perform their duty and that both verdicts could 
not be right. However, since the trial court did not award 


a new trial on either one of the verdicts, the U. S. Court of 
Appeals stated that it could not tell which verdict was wrong 
and therefore could not reverse the case appealed from. 


Lansburgh & Bro., Inc. v. Clark, 75 U.S.App. D.C. 339, 127 
F.2d 331, is often cited at the trial level, or in the negotiation 
stages of cases, to sustain the proposition that an injured 
party may lose his case, but his spouse may recover for loss 
of consortium. <A reading of that case indicates that this 
Court did not so hold. 


Appellants’ attorneys make the bold assertion that the 
trial judge’s rulings had no other effect then to coerce a 
judgment against both plaintiffs. This is not supported by 
the record, a review of which will indicate that the trial 
judge was patient with the jury and tried to help the con- 
fused Forelady in announcing a proper verdict after she had 
announced that the jury had found in favor of the defendant 
in the female plaintiff’s case, but apparently had a slip of 
the tongue in announcing the verdict in the male plaintiff’s 
ease (J.A. 169-170). 


CONCLUSION 


It is respectfully submitted that Chief Judge F. Dickenson 
Letts did not err in denying plaintiffs’ Motion to Compel 
Answers to Questions Relating to Insurance Coverage and 
that the trial judge did not err in the admissibility of evi- 
dence or in his instructions to the jury and that the judg- 
ment below should be affirmed. 


Respectfully submitted, 


Denver H. Granam 
Ausert EF, Bravir 
1314 19th Street, N. W. 
Washington, D.C. 
Attorneys for Appellee 


